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NOTES OF THE WEEA 








Spoiling His Chance 


It occasionally happens, though not 
often nowadays, that a prisoner with a 
criminal record gives as his excuse for 
his latest offences the fact that when he 
got a job and tried to go straight the police 
would not let him alone and he was 
dismissed. Probably the allegation is 
untrue, for the police must surely be 
thankful if a criminal turns honest and 
ceases to trouble them. 


Trouble may come from another 
quarter, though here again it happens but 
rarely. An illustration of what can 
happen through the activities of over- 
zealous reporters was revealed in the 
Court of Criminal Appeal on May 11. 
The Lord Chief Justice recalled a case 
in which the Court had made a probation 
order in substitution for a sentence of 
preventive detention. The man’s em- 
ployers had agreed to take him back 
into their employment and to give him 
a chance. The managing director of the 
company had felt confident that given a 
chance the man would be able to start a 
new life. The case had attracted con- 
siderable publicity. One or more mem- 
bers of the press went to the factory and 
as a result workers learned of the man’s 
record. One man was asked “‘ Do you 
feel happy working with a man who has 
six previous convictions ?”’ It became 
impossible, said Lord Parker, to send the 
man to that factory and eventually the 
probation officer properly had applied to 
the Court for further directions. 


The action of the press representatives 
Lord Parker described as intolerable. It 
was hard enough for a man to live down 
his past. It became almost impossible 
when his workmates were informed of 
his record. It was like hitting a man when 
he was down. Such action defeated the 
intention of the court in its endeavour 
to give a man a chance to rehabilitate 
himself. The court hoped that the press 
would themselves take action to see that 
this sort of thing did not happen again. 


Presumption in Favour of Child 


At p. 292 ante we referred to a case 
in which a child aged only eight had 
been found guilty of a criminal offence, 
and to observations by the learned 
Judges concerning the way in which 
the presumption that a child under 


14 is not capable of criminal intent 
should be dealt with. 

Another case, ex parte N (The Times, 
May 8) came before the Divisional 
Court upon the application of the 
father of a boy for an order of manda- 
mus against the appeals committee of 
quarter sessions to state a case. The 
appeals committee had upheld a find- 
ing that the boy was guilty of stealing 
articles from an open store. In this 
case the child was 12 years old. 

When questioned at his home the boy 
had admitted having been to the store 
and taken certain of the articles with- 
out paying for them, adding that he 
had handed them at once to a girl who 
was with him. Asked if he knew what 
stealing meant, he had said that he did. 
The chairman said in his affidavit that 
he was reinforced in his opinion that 
the presumption of incapacity had been 
rebutted by the appearance and de- 
meanour of the boy and his father in 
court: the boy seemed alert, had good 
manners and there appeared to be a 
warm relationship between him and his 
father. The Lord Chief Justice observed 
that there would be danger in acting 
upon such evidence, which was of little, 
if any weight. There was, however, 
evidence upon which the justices were 
entitled to find the presumption rebut- 
ted, and the application for mandamus 
would be dismissed. 

Lord Parker said the nearer to eight 
the child was, the stronger the evidence 
must be to rebut the presumption. 
Here the child was 12, and although 
there had to be some evidence to re- 
but the presumption, it need not be so 
strong. 


Natural Consequences 

The state of a man’s mind may be 
as much a fact as the state of his 
digestion, but it may be much more 
difficult to prove. It would indeed be 
often impossible to prove intention but 
for the common sense presumption that 
a man intends the natural consequences 
of his voluntary acts. 

The presumption is _ constantly 
applied in criminal cases, but it is not 
limited to them, and may be invoked 
in matrimonial cases where, for 
instance, desertion or cruelty is alleged. 
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In R. v. Loughlin (The Times, 
May 5), the appellant had been convic- 
ted of attempted murder, having been 
indicted for that offence, for causing 
grievous bodily harm with intent, and 
for occasioning actual bodily harm. 
He had pleaded guilty to the third 
count. He appealed to the Court of 
Criminal Appeal on the ground of mis- 
direction on the question of intent. 


In the course of delivering judgment 
the Lord Chief Justice referred to the 
presumption that a man is taken to 
intend the natural consequences of the 
acts, and observed that unfortunately 
the trial judge had dealt with this as if 
it were a matter of law whereas it was 
a matter of fact which the jury should 
bear in mind together with the totality 
of evidence in deciding the question of 
whether the accused had the necessary 
intent. 


In other words, as The Times head- 
ing to the report put it, “ Presumption 
that Man Intends Consequences of 
Acts Rebuttable.” 


Having considered passages in the 
directions to the jury, the Court allowed 
the appeal against conviction of 
attempted murder and substituted a 
shorter sentence on the third count to 
which the appellant had pleaded guilty. 


A Thought for Those Who Drive 
Dangerously 

Mr. Justice Elwes said recently that 
people who drive dangerously should 
realise that they are lucky if they do not 
kill someone and not unlucky if they do. 
A correspondent, drawing our attention 
to this remark, suggests that the words 
“ carelessly ’ or “* under the influence of 
drink” might well be added after “* danger- 
ously.” We respectfully agree with the 
learned Judge’s remarks and with our 
correspondent’s suggestion. It is relevant 
to consider, in this connexion, another 
comment of our correspondent in which he 
refers to the increased penalties provided 
by the Road Traffic Act, 1956, and suggests 
that justices might well be reminded that 
these heavier penalties were deliberately 
put into that Act with the intention that 
they should be used in an effort to reduce 
the number of cases of bad driving 
which are all too much in evidence on 
our roads today. 


We would venture to emphasize the 
point made by Mr. Justice Elwes. The 
relevant consideration, on a charge of 
dangerous or careless driving, is the 
nature of the wrongful act and its poten- 
tial as well as its actual danger to other 
road users. The actual result, a death, 
an injury, damage only or no accident at 


all, is so often dependent upon factors 
which have nothing directly to do with the 
wrongful act, and a driver should not 
be allowed to pray in aid the fact that a 
really bad piece of driving didn’t in fact 
do any harm. It is very easy to appre- 
ciate the danger involved when bad 
driving does lead to injury and/or 
damage; it is important for courts to be 
careful to assess the real quality of the bad 
driving even when luck favours the 
driver and he “ gets away with it.” 


Studying Form 

During April a group of local govern- 
ment officers assembled to consider the 
best ways of picking winners—human, 
however, and not equine. The occasion 
was the study course organized by the 
Berkshire county council on “ Personnel 
Selection.”” This course, attended by 
some 40 chief and senior officers of the 
county council and of neighbouring 
authorities, was organized by Mr. Alec 
Rodger, Reader in Psychology at London 
university. Mr. Rodger is well known for 
his work in this field. 

Officers on the course were welcomed 
by Mr. Derrick Hartley-Russell, T.D., 
the vice-chairman of Berkshire’s estab- 
lishment committee. He reminded them 
that Viscount Montgomery in his recent 
television appearances, had stressed the 
amount of time which he spent on con- 
sidering perscmalities. Mr. Hartley- 
Russell suggested that there was no more 
important activity for a chief officer 
than appointing the right man for the job, 
there were indications that the market 
was becoming somewhat easier, and it 
seemed an opportune time for officials 
to get together and consider some of the 
problems involved in staff selection. 
Mr. Hartley-Russell said that some of 
those present might think that members 
of committees should have been invited. 
In top level appointments it was the 
members of the interviewing committee 
who had to make the appointment. Mr. 
Hartley-Russell said that, nevertheless, a 
chief officer would normally be able to 
see that an interviewing committee 
adopted a sound selection procedure, and 
the course should not be discouraged 
by the absence of members of the 
authorities concerned. He hoped that 
the students would not hesitate to forward 
recommendations from the course for the 
consideration of the establishment com- 
mittee of which he was vice-chairman. 


Much emphasis was laid throughout 
the course on the need for careful and 
patient interviewing. Most readers of this 
journal will have seen the advertisements 
in the Sunday papers by such firms as 
Management Selection Limited. In the 


opening lecture, Mr. John Tyzack, a 





director of this firm, announced his 
belief in first-class interviewing as one 
of the best means of making a right 
appointment. Nothing that he had learnt 
he said, had shaken his belief that the 
interview, properly conducted over an 
adequate period of time, was superior 
to any method of psychological or group 
testing that might be current in some 
fields today. Mr. Tyzack stressed that 
interviewing demanded time. It was not 
in his view possible to pick the right 
candidate as he came through the door, 
or even in half an hour. He felt, that asa 
general rule, a minimum period of an 
hour was essential if the interviewer was 
to be able to form a sound judgment 
about the individual. The assessment of 
people was like a game’s skill, and could 
only be learnt by experience. The person 
who had little practice could not hope 
to achieve the same results as quickly 
as the person with a lot of practice. 


Mr. Tyzack also stressed that good 
interviewing demanded a thorough know- 
ledge of the responsibilities of the job 
under consideration. Too often he had 
found that management was unaware of 
the changes which had occurred in a job 
since the last time an appointment had 
been made. He thought it possible that 
in local government the analysis of the 
job might be somewhat easier. But it 
must never be taken for granted. Mr. 
Alec Rodger in his review of current 
trends in personnel selection endorsed 
what Mr. Tyzack had said about the need 
for what he called “‘ a good job specifica- 
tion.”” Good job specification (the study 
of the job, its conditions and its “* require- 
ments”) was now generally recognized 
as the first need of a good personnel 
selection scheme. It was needed, said 
Mr. Rodger, not only for good inter- 
viewing but also for good advertising, 
for the good design of application forms, 
and for good final selection committee 
discussion. In interviewing, said Mr. 
Rodger, there was today less use of the 
idea of ‘“ qualities” than previously. 
There was now more inclination to say 
“ Don’t let us get bogged down in assess- 
ments of broad qualities. Let us rather 
make full use of our study of the job, 
and picture each candidate coping with 
its various activities and situations. Then 
we can ask ourselves more directly, can 
I see him performing this and that task 
well, and liking it ?” 

It was interesting to find the same 
importance attached to the interview by 
Mr. F. H. Perkins, the education officer 
of Imperial Chemical Industries, Ltd. 
He said that his company were increasing 
ly aware of the need to train executives at 
all levels in the need for, and the techn 
ques of, good interviewing. They wer 
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paying much more attention recently to 
the question of interviewing staff than 
hitherto. Mr. Perkins was in fact dealing 
with the question of “ settling in,” and 
stressed that personnel selection was not 
an end in itself. He thought that the new 
recruit should be placed under the wing 
of some experienced member of the staff 
whose duty it would be to show him the 
ropes. It was also, he said, most important 
that a person should have a job of work 
to do as soon as he arrived in the organi- 
zation. A new recruit also needed to 
know how he fitted inte the organization 
he had joined: an informed person took 
more interest and raised morale. 


During the progress of the course 
students did a good deal of practical work, 
including a period on the use of the 
application form. This topic was dealt 
with by Mr. K. H. B. Frere, the group 
recruitment and training officer, Research 
Group, U.K.A.E.A., Harwell. The use 
of an application form, said Mr. Frere, 
served to introduce the candidate: it 
enabled the interviewer to establish 
rapport and could shorten the interview 
by answering essential questions in ad- 
vance. It was interesting to find that 
amongst the directing and lecturing staff 
there was almost unanimity of view that 
an application form was desirable at all 
levels of appointment. Where it was 
desirable that a candidate should be 
allowed to show his own abilities at 
setting out «natters clearly, provision 
could be made for this in tue application 
form itself. 


The purpose of the course was to 
consider current trends in personnel 
selection with a view to seeing what 
improvements could be made in local 
government procedures. There would 
seem to be little doubt that this is a field 
in which local government lags behind 
both industry, the nationalized under- 
takings and the Civil Service. The study 
course organized by Berkshire county 
council has served a useful purpose in 
drawing attention to the need for careful 
thought on this problem. Picking people 
is an important function of management 
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in local government as in every other 
field of activity and probably demands 
more time both from officials and 
members than it at present receives. 


Advertisement Control 


It is to be hoped that in the course of 
the present summer there will be changes 
in the law and practice about the display 
of advertisements, particularly in towns. 
The Outdoor Advertising Industry Advi- 
sory Committee undertook some time ago 
to prepare a voluntary code of standards. 
This was to be ready by Whitsuntide, and 
was designed to prevent the excessive and 
badly sited display of advertisements on 
business premises, which has acquired the 
popular name of “clutter.” Such dis- 
plays have been specially denounced by 
the Minister of Housing and Local 
Government. Everybody knows by now 
that window displays in shops are more 
effective when a few articles are shown, 
than when the window is filled with a 
quantity of objects which need an effort 
to pick out. Similarly it has come to be 
recognized within the industry that 
crowded advertising defeats itself, but a 
great deal of it is still to be seen. This may 
be partly due to the insistence of clients, 
partly to insufficient technical skill on the 
part ofadvertisementcontractors. Itis here 
that the proposed voluntary code of stan- 
dards is likely to be helpful. As in many 
other fields, better results are likely to be 
achieved through the enlightened self 
interest of traders than under compulsion 
at the hands of authority. So far as public 
opinion still demands compulsion, the 
position will be made easier for local 
authorities as well as for the advertising 
trade by amendments of the Town and 
Country Planning (Control of Advertise- 
ments) Regulations, 1948-51, which the 
Minister has circulated in draft. These 
amendments are of a limited character, 
and are designed first to encourage the 
application of special control (generally 
the prohibition of large scale advertising) 
to rural areas and other areas requiring 
protection on grounds of amenity; this will 
be done by giving local authorities greater 
discretion, within that control, to grant 





326 





consent for necessary and inoffensive signs. 
Secondly, the amendments are designed to 
cut administrative costs by improving the 
machinery of control. Travellers by rail 
and road must have noticed the dis- 
appearance in the last few years of a great 
many of the large advertisements which 
used to be seen in fields beside the main 
lines and main roads. These advertise- 
ments were usually striking, and some 
travellers at any rate, agreeing with Dr. 
Johnson about the monotony of green 
fields, found them not unpleasing. There 
is more to be said against the excess of 
advertising in the middle of a town, 
although here again there is truth in the 
remark that the advertisement hoarding 
is the poor man’s picture gallery, and an 
advertisement must at all events have the 
merit (absent from a good deal of modern 
art) of letting the beholder know what the 
artist means. As regards advertisements 
on buildings there must be difference of 
opinion. Electric signs in particular are 
disliked by many people, whilst others 
find them an additional attraction of 
central London, central Manchester, and 
similar resorts. In a recent speech the 
Minister of Housing and Local Govern- 
ment referred to “‘ the most distinguished 
parts of towns,” in an architectural and 
historical sense, but added that control 
must not be so rigid that nothing could 
ever be allowed. So in a recent case in the 
Chancery Division, owners of property 
attempted to prevent the exhibition of a 
long standing advertisement by one of 
their tenants, on the ground that it 
would depreciate the value of a building 
on a prominent site in Piccadilly. After 
taking evidence, the learned Judge found 
that it had no such effect; indeed, premi- 
ses in the same building had lately been 
let to tenants of the highest standing. 
These unavoidable differences of opinion 
seem to us to point the moral that the less 
authority has to do with such a matter the 
better. The good sense of property owners 
and commercial people, with an eye open 
for public taste, is likely in the long run to 
achieve more than can be done either by 
Ministers or by bodies elected for other 


purposes. 


AN INSTITUTE OF CRIMINOLOGY 


When the trustees of the Isaac Wolfson Foundation 
recently announced that they were proposing to offer the very 
considerable sum of £150,000 to Cambridge university to 
assist with the foundation of an institute of criminology there. 
many must have wondered what miracles this institute would 


produce. 


With one of the world’s grimest prisons high on his moors, 
and a great sea port at his gate the Devonian may well be 


By JOHN HALES-TOOKE 


asking himself what this gift will do to empty the one and 
keep the other law abiding. 

Much has been going on behind the scenes in Cambridge. 
The university there has long maintained an active Depart- 
ment of Criminal Science. 


Readers of the White Paper 


Penal Practice in a Changing Society will know that its 





recent surveys include studies of crimes of violence in the 
Metropolitan police district, of attendance centres and the 
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after-care of boys sent to them, and also the results of 
probation in London and Middlesex. 

Although these surveys have done much to add to the 

existing knowledge of the criminal and his ways, and also 
to the curative measures designed to wean the criminal from 
those ways, they cannot be said to have produced a complete 
answer to all the questions posed by the existing spate of 
lawlessness. 
- In mentioning Cambridge one should not overlook the 
similar surveys’ undertaken by corresponding departments 
in nine other British universities, not to mention the insti- 
tutes, hospitals and other research units which have also 
played their part. 

Why so much emphasis on Cambridge ? In March, 1958, 
the Home Secretary wrote to the Vice-Chancellor asking 
whether the university “would be likely to entertain a 
proposal for the establishment of an Institute of Crimin- 
ology ?” Its functions would be to set high standards in a 
subject whose academic status is not yet universally recog- 
nized, and to give direction to efforts which have so far 
been somewhat unco-ordinated. Whilst reflecting on the far 
reaching changes in ideas and outlook brought about over 
the last 22 years, it is interesting to note the views of the 
Encyclopaedia Britannica on the importance of criminology 
in 1937. “It is worthy of note how impervious the public 
and the courts are to the influence of the criminological 
thought.” Again: “It has been upon the whole a fortunate 
circumstance that criminology has been adopted into the 
family of social sciences.” 

Although London university in particular has long striven 
to make the social sciences academically respectable by 
awarding them a degree status, it now seems that the value 
of criminology is being appreciated in its turn and on its own 
merits. 

In his letter to the Vice-Chancellor, Mr. Butler explained 
his wish to make criminology respectable ! “ Great Britain 
is almost alone in having no university qualification in 
criminology and no institute for study and teaching in this 
field.” 

In July last year Cambridge gallantly replied that it would 
be willing to establish an institute of criminology provided 
that the necessary funds were forthcoming for capital and 
recurrent costs. The Wolfson Foundation has gone a long 
way towards meeting this requirement. 


A LONG 


Some people have already talked as if the institute jis 
going to produce a panacea which will solve existing prob- 
lems for once and all. This overlooks the vital fact that the 
primary function of the institute will be teaching. 


It would be wrong to assume that the institute will concem 
itself with academic niceties, and leave the existing law 
agencies to get on with the job of beating the crime wave. 


It is the lawyer’s job to decide whether any given act of an 
individual is conduct of a kind which has already been 
labelled criminal by statute or the common law. Once he 
is sure that the given act is criminal, the lawyer further 
decides in what way the offender is to be tried, and then 
punished. 


Although interested in the personal or social background of 
the criminal it is not the lawyer’s primary job to decide why 
a person has become a criminal. Nor is it his main concern 
to decide whether the existing scheme of punishment is the 
best suited to reform any given offender. 


These questions are the meat and drink of the crimip- 
ologist, or the men of many backgrounds who have made 
criminology their field. It would be incomplete if the lawyer 
were absent from their ranks but the doctor, psychologist, 
psychiatrist, prison official, probation officer, not to mention 
the diagnostic statistician and a host of other social welfare 
workers are of equal importance. 


The emphasis on teaching can be readily understood from 
One example. The effective training of prisoners will depend 
to a large extent on their examination and classification into 
appropriate groups. Paragraph 58 of the White Paper sug- 
gests that this should be done on the basis of the personality 
of the offender rather than on his record of previous con- 
victions and sentences. It would be of little use building the 
observation and classification centres contemplated by the 
following paragraph of the paper, if there is a lack of 
adequately trained people to do the job efficiently. 


There is a grave shortage of trained workers in this field. 
As and when the institution commences its functions and 
rectifies this situation, the conventional and conservative law 
enforcement officers may desert their traditional idols to the 
extent at least of recognizing that the criminologist has an 
important contribution to make in curing the criminal of 
his lawless habits. 


STRETCH 


By W. CLIFFORD, B.Sc. (Econ.) LL.B. 


Should the punishment fit the crime or the criminal? 


Should we aim at strict justice or effective reformation? 
Should we concentrate on individual deterrence or the protec- 
tion of society generally? Should we think in terms of 
“ punishment ” anyway or in terms of “ treatment’? How far 
can we reconcile the interests of society with the interests of 
the particular criminal ? 

These are perennial questions and they are rarely answered 
categorically. In themselves they raise so many fundamental 
issues that categorical attitudes tend to indicate more heat than 
thought. Thankfully they are questions that do not rule out a 
happy medium and in practice the answers really depend upon 
the merits or demerits of the individual case. A balance of 
interests is not only possible but in fact inevitable since courts 
face these issues every day. 


The theorists had their innings in the preparation of and in 
the debate on the Criminal Justice Bill which had to wait the 
duration of the war before becoming the Act of 1948. Reforma- 
tion was enthroned, the protection of society clearly acknow- 
ledged as an important factor. But it was left to the Judges 
to reconcile the general aims of reformation and communal 
protection with fairness and justice. The Court of Criminal 
Appeal, for instance, was soon expressing itself as opportunity 
arose on the conditions that must prevail to justify a sentence 
of corrective training or preventive detention and the length 
of sentence that should be considered. Whilst it frequently called 
for a sentence of sufficient length to allow corrective training to 
be effective however, it flatly refused to uphold such a lengthy 
sentence when the subject matter of the latest offence was insuffi- 
ciently grave to deserve such extended treatment (R. v. McCarthy 
(1955) 119 J.P. 504; [1955] 2 All E.R. 927). It may well be argued 
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that corrective training was never intended to be weighed 
against a particular offence but should be justified by the 
depravity of the offender as revealed by his criminal record 
taken as a whole. In worrying about the relationship between 
the length of corrective training and the seriousness of the 
offence which finally invoked it the Judges might have been 
illogical. Their real concern, however, was not logic but whether 
in applying the principle to the particular case they were being 
just. It is not only that retribution dies hard but that courts 
dispensing justice must have regard not only to what an accused 
needs but also to what he has deserved. We have not yet dis- 
tinguished these elements in our legal system. 

The delicate balance of interests implied in a court decision 
has rarely been better expressed than by the late Archbishop 
Wm. Temple in the first Clarke Hall Lecture, which he delivered 
in 1934. 

“ The essence of punishment then, as distinct from revenge,” 
he said, “is that it is the reaction of a community against a 
constituent member, not of one member or group of members 
against another. The community has three interests to consider; 
first, the maintenance of its own life and order . . .; secondly, 
the interest of the individual members generally and thirdly 
the interest of the offending member himself. I believe that 
this is the true and indeed the necessary order of priority. 
But wrong is done if any of the three is neglected. In particular 
it is to be noticed that though the interest of the offender comes 
last, yet if this be neglected the action taken loses its quality of 
punishment and deteriorates into vengeance . . .” 


Courts are inclined to treat their responsibilities in sentencing 
very seriously. The interests of society have to be weighed 
against the claims of justice—justice which is usually better 
tempered with mercy than with logic. Sooner or later however 
the qualifications of a court to make this nice balance of 
interests are questioned. Since penology is not a necessary part 
of a Judge’s training or experience and lay magistrates abound 
it is not surprising that people with many years of experience 
in the institutional care of offenders and experts in the different 
aspects of penology should often feel frustrated in trying to fit 
a reformative programme to a specific sentence often based on 
the gravity of the offence or the number of previous convictions 
rather than on any considered individual prognosis. 


So the belief arises that sentencing should be a matter for a 
panel of experts and of those who will carry the responsibility 
for the treatment rather than a matter for the courts which 
are better equipped to ascertain guilt in accordance with law 
than to calculate reformative needs. 


Within limits this point has been taken legally in the provision 
that before imposing a borstal or corrective training sentence 
the courts must obtain a report from the penologists on the 
Suitability of an offender for this type of sentence. But generally 
in this country we have preferred the discretion of the courts 
that hear the case to the specialized knowledge of the expert. 
Experts advise but do not decide. We may have accepted that 
punishment should fit the criminal but we are not yet disposed 
to separate it from the crime. The crime is still regarded as the 
evil to be purged and not merely the symptom of deeper dis- 
turbance. A symptom it usually is, but for the courts it is not 
merely a symptom but a forbidden act or omission to which 
the punishment needs to be directly related. 


Another development shifting discretion from the courts to 
a body of experts has been the indeterminate sentence. We are 
told that the expression “ indeterminate sentence ” was coined 
by Brockway at the Cincinnati Congress of the American 
Prison Association in 1870. The idea was that imprisonment 
was a form of re-education, the effect of which (on the individual) 
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cannot be foreseen—therefore the sentence should be for an 
unspecified period to be fixed later according to the results. 

As a matter of fact it has been an overriding concern with 
the need for protecting society that has brought the indetermin- 
ate sentence into use. For instance it has been used in Belgium 
since 1930 for mentally abnormal criminals and public fear of 
the psychopathic sexual offender in the United States led to 
the introduction of the indeterminate sentence in some American 
States for this class of offender. Whether in Belgium or the 
U.S.A. the criterion for release of a prisoner is the extent to 
which he has ceased to be a danger to society. 

The indeterminate sentence clearly separates the crime from 
the sentence—deliberately so, because as a symptom in the 
special types of cases mentioned above (psychopaths, mentally 
disordered) it has revealed an illness with a very doubtful 
prognosis. And since the prognosis is doubtful the sentence 
should be indefinite and should be related less to the particular 
crime than to the rate of improvement achieved by the 
treatment. 

Of course we have achieved a measure of flexibility of sen- 
tence in this country insofar as a court often fixes the maximum 
sentence an offender will serve and the actual date of release is 
fixed by a system of remission or licensing geared to the offender’s 
own efforts to improve. This may offer a means of reconciling 
the sentencing by the courts to the needs of individual treat- 
ment, but the link between the penologists and the Judges would 
need to be closer than it is at the moment. 

We must not overlook however the effect of an indeterminate 
sentence upon the treatment itself. Sir Lionel Fox (The English 
Prison and Borstal Systems, 1952, p. 306) thinks that the uncer- 
tainty of the penalty creates unrest and insecurity in the offender. 
If so this strengthens the case for a maximum period being 
fixed by a court and length of treatment being decided within 
this context. 

Underlying all this discussion is the question of whether 
penologists, whatever their specialist field, have yet reached a 
stage when they can determine the precise needs of the individual 
—whether they can predict with reasonable certainty the 
offender’s future conduct. In this connexion recent prediction 
studies of a statistical nature are relevant. We may soon be able 
to predict what the average offender of a certain type and 
background will do on release. We may soon be able to predict 
the group effect of certain kinds of punishment or treatment. 
But since the average offender is a concept rather than a fact 
we are still a long way from individual prognosis. 

Until our studies have reached a higher degree of sophistica- 
tion in personal prognosis it is probably better to leave the 
last word with the courts. Until we know a great deal more 
about what we are trying to do it is perhaps better to fall 
short of our reformative ideal than to experiment at the expense 
of our sense of justice. 


NOTICES 


The next quarterly meeting of the Lawyers’ Christian Fellowship 
will be held at The Law Society’s Hall, Bell Yard, W.C.2, on Friday, 
May 29, 1959, at 6.30 p.m. Tea will be available from 5.30 p.m. 
The meeting, to which all lawyers, law students and visitors are warmly 
welcomed, will be addressed by Sir John Wolfenden on the subject of 
** The relationship of sin and crime.’ 


BOOKS AND PAPERS RECEIVED 
(The inclusion in this feature of any book or paper received 
does not ude its possible subsequent review or notice else- 
where in this journal.) 


Adam, Margaret Kornitzer. Putman & Co., Ltd. Price 
10s. 


Teal of August Sangret. — by Macdonald Critchley, M.D. 
William Hodge & Co., Ltd. 18s. 
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UNAUTHORIZED DEALINGS IN LAND 


By EDWARD S. WALKER, D.P.A. (Lond.) 


In accordance with the general powers under ss. 157 and 167 
of the Local Government Act, 1933, and the specific powers 
under a number of public general Acts (e.g., Allotments Acts; 
Open Spaces Act, 1906; Housing Act, 1957) local authorities 
have wide powers to deal in land by way of purchase and sale, 
and exchange, and the giving and taking of leases. 


It is proposed in this article to consider not a local authority’s 
powers to deal in land, but the position which arises when such 
dealings are ultra vires the local authority. 


First, as to the ultra vires purchase of land. A local authority 
proposing to expend money on an unauthorized purchase may, 
before committing the ultra vires act, be restrained from so 
doing in proceedings instituted by the Attorney General at the 
relation of a ratepayer: A.-G. v. Cardiff Corporation (1894) 70 
L.T. 591; A.-G. v. Merthyr Tydfil Union (1900) 64 J.P. 276; 
A.-G. v. Poplar Guardians (1924) 40 T.L.R. 752. 


Notwithstanding that a proposed purchase may be restrained 
as ultra vires, yet, if a conveyance is duly executed, there is 
authority for the proposition that the transfer of the land, as 
a matter of title and ownership, is complete, and the property 
effectually vested in the authority: Ayers v. South Australian 
Banking Co. (1871) 40 L.J. (P.C.) 22. 


In this case it was held that where property was legally 
conveyed to a corporation as security for a loan the property 
passed to the corporation, notwithstanding that the corpora- 
tion was forbidden by its constitution to advance a loan on that 
kind of property. 

Consequently, in the case of a lease, a local authority can 
become liable for the breach of a covenant in a lease assigned 
to them: Batson v. London School Board (1903) 67 J.P. 457; 
but this fact will not justify a local authority in spending the 
general rate fund without statutory authority. 

Whether land is purchased by agreement or compulsorily, it 
seems that the vendor is entitled to insist on a local authority 
taking a duly executed conveyance: Great Hospital Trustees v. 
Norwich Corporation (1885), Local Government Chronicle, 1885, 
p. 860; In re Cary-Elwes’ Contract (1906) 70 J.P. 345. 


It is suggested that the position of the ultra vires sale of land 
will be as above stated, vice versa. 

Secondly, as to the ultra vires lease. In the recent case of 
Rhyl U.D.C. v. Rhyl Amusements, Ltd. [1959] 1 All E.R. 257, 
it was held (i) that a lease was ultra vires and, therefore, void 
ab initio because (a) the only power of letting which the council 
then had was that conferred by s. 177 of the Public Health 
Act, 1875, and (5) the necessary consent of the minister to the 
exercise of that power had not been obtained; (ii) the yearly 
tenancy of the defendants, consequent upon the lease being 
void, began when they held over, but since a term imported 
from the void lease was that rent was payable from May 1 and 
November 1 each year, by 1954, the parties must be taken to 
have agreed that the yearly tenancy should be by reference to 
those dates; and (iii) the local authority’s failure to obtain the 
Minister’s consent to the lease was not a continuing default 
and the counterclaim by the defendants for damages for breach 
of contract to obtain the consent was barred by the Limitation 
Act, 1939, which applied; and (iv) the local authority, having 
acted ultra vires in granting the lease, could not be estopped 
from denying its validity: Minister of Agriculture and Fisheries 
v. Matthews [1949] 2 All E.R. 724, followed. 

It seems that this case shows the position of a local authority 
granting an ultra vires lease, and that a similar position, vice 
versa, will apply in respect of the taking of an ultra vires lease. 


It only remains to note that, whilst part II of the Town and 
Country Planning Bill, 1958, will to a limited extent relax the 
necessity of obtaining ministerial consent to dealings in land 
(especially in the acquisition and disposition of leases exceeding 
seven years), under the Bill local authorities will still require 
the Minister’s consent to the disposal of certain types of land, 
and in connexion with such disposals it might usefully be 
added that the Minister will continue his present practice of 
requiring the report of the district valuer. The district valuer’s 
report will also be continued to be required by the Minister in 
connexion with acquisitions of land which are financed out of 
loans where the Minister’s sanction is required to the exercise 
of a local authority’s borrowing power. 


In connexion with the necessity of obtaining ministerial 
consent to dealings in land, every person is taken to know the 
nature and extent of a local authority’s powers: MacGregor 
v. Dover and Deal Railway Co. (1852) 18 Q.B. 618 (but ef 
s. 203 of Local Government Act, 1933), so that where the 
exercise of a local authority’s powers of acquisition (or disposi- 
tion) is conditional upon the obtaining of ministerial consent, 
there is the authority of Pacific Coast Coal Mines, Ltd. vy. 
Arbuthnot (1917) A.C. 607, 86 L.T.P.C. 172, for saying that 
the party dealing with the local authority must see that that 
condition has been fulfilled. 


In the Pacific case Viscount Haldane said: ** No doubt where 
some act, such as the granting of an obligation in the course 
of its business, is put by the constitution of a company within 
its power and certain formalities of administration are pre- 
scribed by the articles of association which for domestic pur- 
poses regulate the duties of the directors to the shareholders, 
the mere failure to comply with a formality, such as a proper 
appointment or the presence of a quorum of directors will not 
affect a person dealing with the company from outside and 
without knowledge of the irregularity. . . . But the case stands 
quite otherwise when the act is one which has not, by the 
constitution of the corporation, been put within its powers 
excepting on the fulfilment of a condition. In that event the 
persons dealing with the corporation are bound to ascertain 
whether the condition has been fulfilled.” 


However, in the Rhy/ case, supra, Harman, J., drew attention 
to the case of Canterbury Corporation v. Cooper (1908) 99 L.T. 
612, affd. C.A. (1909) 73 J.P. 225, where Channell, J., said, in 
talking about a lady who held under a void tenancy: “ There 
was a binding compromise; that binding compromise may have 
included a contract by the corporation, and I think it did, to 
grant her an effectual new lease for life, and it would have 
been an effectual new lease if they had obtained the consent 
of the Local Government Board. Therefore there may have 
been a contract to procure the consent of the Local Government 
Board, just as a contract to assign a lease includes the consent 
of the lessor when that is wanted. It is similar to that. There- 
fore her complaint, if any, is that she has not got this valid 
lease, and that there was a contract to give it to her. She may 
or may not make out that there was such a contract. I offer 
no opinion on it, for many other considerations arise upon it. 
She ought to have claimed damages for not getting the valid 
lease which she expected to get, and which possibly they 
contracted to give her.” 


Harman, J., confessed that he preferred the view of Channel, 


J., to the view of Viscount Haldane. The reader is left to his 
choice. 
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HOUSE OF LORDS 
(Before Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Keith of Avonholm and Lord Denning) 
SKEGNESS URBAN DISTRICT COUNCIL v. DERBYSHIRE 
MINERS’ WELFARE COMMITTEE 
December 15, 16, 17, 1958, March 24, April 30, 1959 
Rates—Relief—Organization concerned with advancement of social 
welfare—Holiday camp for miners, their dependants and invitees— 
Compulsory contributions levied under statute—Element of benevo- 
lence—Class sufficiently large—Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955 (4 and 5 Eliz. 2, c. 9), s. 8 (1) (a). 

AppgAL from an order of the Court of Appeal, reported 122 J.P. 74. 

The ratepayers were the trustees of a holiday camp and ancillary 
premises which they occupied for the purpose of providing “ a holiday 
centre and a recreation or pleasure ground for the benefit of workers 
in or about coal mines employed by collieries in the Derbyshire 
district,”” including the workers’ dependants and guests. The holiday 
camp was established under a fund raised by compulsory contributions 
levied under statute. The ratepayers were responsible for the ex- 
penses of maintaining and operating the camp, but received grants 
to cover capital expenditure from a social welfare organization set 
up under statute. The ratepayers paid less than a rackrent for the 
premises, and they neither sought to nor did make a profit or loss on 
their operations. On the question whether the ratepayers were an 
organization whose main objects were “ concerned with the advance- 
ment of... social welfare ’’ within s. 8 (1) (a) of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, so as to be entitled 
to limitation of rates under s. 8 (2) of that Act, 

Held: the ratepayers were an organization concerned with the 
advancement of social welfare within s. 8 (1) (a) of the Act of 1955, 
because (i) there was an element of benevolence about the camp even 
though it was provided and maintained by a statutory levy or by 
contributions from a statutory body so far as it was not maintained 
by those who made use of it, the crucial test being the purpose for 
which the money was devoted and not the source from which it was 
derived, and (ii) the camp was concerned with the advancement of 
social welfare, the class in the community for which it provided a 
benefit being large enough to come within s. 8 (1) (a) of the Act of 


1955. Appeal dismissed. 
Counsel: Sir Arthur Comyns Carr, Q.C., and Scholefield, Q.C., 
for the rating authority; Cross, Q.C., and J. Malcolm Milne for the 
ratepayers; J. W. Brunyate for the Charity Commissioners. 
Solicitors: Wrentmore & Son; Donald H. Haslam, for Lawrence 
C. Jenkins, Nottingham. 
(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


COURT OF APPEAL 
(Before Lord Evershed, M.R., Romer and Pearce, L.JJ.) 
FAWCETT PROPERTIES, LTD. v. BUCKINGHAM COUNTY 
COUNCIL 
March 16, 17, 18, 19, April 27, 1959 

Town and Country Planning—Development—Condition—Permission 
to erect farmworkers’ cottages—Occupation of cottages limited to 
persons defined by nature of employment, including their dependants 
—Town and Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), 

s. 14 (1), s. 36. 

APPEAL from an order of RoxsurGH, J., reported 123 J.P. 54. 

A local planning authority gave permission to erect a pair of farm 
workers’ cottages subject to the condition that the “occupation of 
the houses shall be limited to persons whose employment or latest 
employment is or was employment in agriculture as defined by s. 119 (1) 
of the Town and Country Planning Act, 1947, or in forestry, or in an 
industry mainly dependent on agriculture, and including also the 

ndants of such persons as aforesaid.” The reason for imposing 
that condition was stated to be “ that the council were not prepared 
to permit the erection of dwelling houses on this site unconnected 
with the use of the adjoining land for agriculture or similar purposes.” 
At the date of the permission there was no development plan relating 
b~ the area in operation, but its inclusion in a green belt area was 

Visaged. 

Held: the condition, on a fair construction, fairly and reasonably 
related to the planning scheme or proposal of the local planning 
authority as required by s. 14 (1) and s. 36 of the Act of 1947, and, 

fore it was intra vires and valid. 
Appeal allowed. 

Counsel : Megarry, Q.C., and Fletcher-Cooke, Q.C., for the owners; 
Widgery, Q.C., and Alan Fletcher for the local authority. 

Solicitors: A. L. Philips & Co.; Sharpe, Pritchard & Co., for 
Solicitor and Clerk to Buckingham County Council. 
(Reported by F. Guttman, Esq., Barrister-at-Law). 
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COURT OF CRIMINAL APPEAL 
(Before Lord Parker, C.J., Donovan and Salmon, JJ.) 
R. v. GAMMON 
April 20, 1959 
Criminal Law—Gross indecency——Attempt to procure—Invitation under- 
stood by recipient—Corroboration—Necessity for clear warning 
in summing-up. 

APPEAL against conviction and sentence. 

The appellant was convicted at West Kent quarter sessions of 
attempting to procure acts of gross indecency with seven boys aged 
14 to 17 and was sentenced to 18 months’ imprisonment. The appel- 
lant, who was a baker’s roundsman, according to the evidence for the 
prosecution, stopped a number of boys on different occasions while 
he was driving his van and invited them into the van, making clear 
what his purpose was. In no case was the evidence of any boy cor- 
roborated. In his summing-up the deputy-chairman dealt with the 
question of corroboration as follows: “I will tell you something 
which is in his favour in the sense that it is a matter which, in a case 
of this kind you will bear in mind. It is the danger, always present 
where youths of this age group, 14 to 17, are giving evidence of alleged 
sexual offences against a grown man, that they may be affected, con- 
sciously or unconsciously, by the period of life when they are coming 
to puberty and imagine all sorts of things which never happen and 
give evidence which sometimes (though they do not realize it) is in 
fact completely untrue. It applies much more to girls than boys. 
We who have had long experience of these cases know that the evidence 
of a girl giving evidence of indecency by a man is notoriously unreliable, 
and you look in those cases for some other evidence making it more 
likely that her story is true. It does not apply nearly as much in the 
case of boys. It applies to some extent. It does not apply as much 
where the boys are 16 and 17. Here the youngest boy, I think, is 14. 
Nevertheless, I think it right to give you a general but vague warning 
that you are dealing with the evidence of boys of what I might describe 
as a sexual age, and there is no independent evidence from some other 
source that the evidence of any particular boy is true. Having given 
you that warning, I do not want you to exaggerate it in the least .. .” 

Held: that (i) though an apparently innocent invitation, albeit 
accompanied by an intention on the part of the invitor to commit an 
immoral act, does not amount to an attempt to procure the com- 
mission of an act of gross indecency, such an intention, accompanied 
by an invitation making it clear to the respondent what is intended, 
will amount to an attempt, and here the conduct of the appellant 
could amount to an attempt; (ii) in offences of this nature corrobora- 
tion is always looked for, whatever the age of the complainant, and 
it is the duty of the court to give a clear warning to the jury that 
they should be careful not to convict in the absence of corroboration 
unless the evidence completely satisfies them of the guilt of the prisoner; 
here the direction of the deputy-chairman was unsatisfactory in that 
it had minimized the danger involved, and on that ground the court 
must allow the appeal and quash the conviction. 

Counsel: Malcolm Morris, Q.C., for the appellant; Babington, for 
the Crown. 

Solicitors: Girling, Wilson and Harvie, Herne Bay; Director of 
Public Prosecutions. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


QUEEN’S BENCH DIVISION 
(Before Lord Parker, C.J., Donovan and Salmon, JJ.) 
DUNN »v. BIRDS EYE FOODS, LTD. 
April 30, 1959 

Factory— Dangerous machinery—Failure to fence securely—Accident to 
employee—Accident due to disobedience by employee to instruc- 
tions—Bodily injury sustained—Proviso relating to injury to health 
inapplicable—Liability of employer—Factories Act (1 Edw. 8 and 

1 Geo. 5, c. 67), s. 14 (1), s. 133. ‘ 

Case STATED by Lancashire justices. 

An information was preferred at Liverpool magistrates’ court by 
the appellant Dunn, an inspector of factories, alleging that the respon- 
dents, Birds Eye Foods, Ltd., the occupiers of a factory at Kirkby, 
Lancashire, contravened s. 14 (1) of the Factories Act, 1937, in that 
a dangerous part of the machinery was not securely fenced, and that 
in consequence one James Malcolm Owens suffered bodily injury 
whereby the defendants were liable to a fine not exceeding £100 as 
provided by s. 133 of the Act. The justices found, inter alia, that on 
August 22, 1958, Owens, employed by the respondents as a general 
labourer in the sanitation shift, was engaged in cleaning a belt con- 
veyor alongside a row of bean snipping machines, which ran over a 
drum. The drum and belt could have been securely fenced by a fixed 
guard, but were unfenced at the time of the accident; the operator, 
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however, was in no danger when operating the machine. Notwith- 
standing instructions to the contrary, Owens left the machinery 
switched on when cleaning it manually, his hand was caught in the 
= between the drum and the belt and lacerated severely. He had 
left the machine in motion to save himself walking to the switch, 
knowing that it was quite wrong. The accident was his own fault. 
The justices were of the opinion that there was no case for the respon- 
dents to answer and dismissed the information. The prosecutor 
appealed. 

The Factories Act, 1937, by s. 14 (1) requires every dangerous part 
of any machinery to be securely fenced. By s. 133 “ If any person. . . 


suffers any bodily injury in consequence of the occupier . . . of a 
factory having contravened any provision of this Act . . . the occu- 
pier. . . shall . . . be liable to a fine not exceeding £100... Pro- 


vided that (a) in the case of injury to health, the occupier . . . shall 
not be liable to a fine under this section unless the injury was caused 
directly by contravention.”’ 

Held: that s. 14 (1) imposed an absolute duty, and, had the 
machinery been fenced, the accident would not have happened; 
accordingly, even though the accident was due to Owen’s own fault, 
it was “in consequence of” the machinery being unfenced, and 
the respondents were liable; the proviso (a) to s. 133 did not apply 
to the injury suffered by Owens and was limited to injury to health, 
which formed only one class of bodily injury; and, therefore, the 
case must be remitted to the justices with a direction to convict. 

Counsel: S. B. R. Cooke, for the appellant; Rankin, for the 
respondents. 

Solicitors: Solicitor, Ministry of Labour and National Health; 
Simpson, North, Harley and Co. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


PENDER & OTHERS vy. SMITH 
April 30, 1959 
Licensing—Taking intoxicating liquor from licensed premises—Crate of 
bottles ready to be removed—Intervention of police before crate 
left premises—Licensing Act, 1953 (1 and 2 Eliz. 2, c. 46), s. 100. 

Case STATED by the recorder of Liverpool. 

The appellants, John Pender and others, were convicted by the 
Liverpool stipendiary magistrate of taking intoxicating liquor from 
licensed premises outside the permitted hours. They appealed against 
their convictions to quarter sessions. The recorder found, inter alia, 
that before 10 o’clock in the evening of July 5, 1958, the defendants, 
or some of them, bought in the off-licence portion of the Bow and 
Anchor Hotel, Mab Lane, Liverpool, a crate containing two dozen 
bottles of beer and stout and carried it to the smoke room of 
the hotel. At approximately 10.23 two of them, accompanied by 
the other two, were carrying the crate from the smoke room into the 
entrance hall when two police officers entered the hall and caused the 
crate to be deposited on the floor. It was the intention of the defendants 
to remove the crate from the premises into the highway and that 

urpose would have been accomplished by them as a concerted act 

d not the police intervened. The recorder dismissed the appeals, 
and the appellants appealed to the Divisional Court. 

Section 100 of the Licensing Act, 1953, provides “. . . no person 
shall, except during the permitted hours . . . (6) consume in, or take 
from, any such premises any intoxicating liquor.” 

Held: that it was clear from the words of the section that no offence 
was committed until the intoxicating liquor was taken from the licensed 
premises; the police had struck too soon and no substantive offence 
had been committed; and, therefore, the appeals must be allowed 
and the convictions quashed. 

Counsel: Rankin, for the appellants; Guthvie Jones, for the 
respondent. 

Solicitors: John Hands and Son, for John O. Cowper, Liverpool; 
Cree, Godfrey and Wood, for C. T. Alker, Town Clerk, Liverpool. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


HALEY v. DENYER 
April 24, 1958 
Street Trading—Restricted street—No licence from local authority 
— Protection of registered street trader—London County 
Council (General Powers) Act, 1947 (10 and 11 Geo. 6, cxvii), s. 
19 (6)}—London (Waiting and Loading) (Restriction) Regulations, 
1958 (S.1., 1958, No. 660), reg. 2. 

Case STATED by a Metropolitan magistrate. 

An information was preferred at Bow Street magistrates’ court by 
the respondent Denyer, charging the appellant, Thomas Haley, with 
selling goods from a vehicle in a restricted street on June 7, 1958, he 
not being a person licensed so to do, contrary to reg. 2 of the London 
(Waiting and Loading) (Restriction) Regulations, 1958. 

The magistrate found, inter alia, that the defendant on the day in 
question sold goods from a vehicle, a barrow, outside Scott’s Restaurant 
in Great Windmill Street, W.1, and that he was the holder of a certifi- 
cate of registration as a street trader issued by the loca! authority 
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pursuant to s. 19 of the London County Council (General Powers) 
Act, 1947, but did not hold a licence to sell from the London county 
council. He convicted the appellant, who appealed. 

By reg. 2 of the London (Waiting and Loading) (Restriction) Regu. 
lations, 1958, “* No person shall . . . sell goods from a vehicle in any 
restricted street ... unless .. . (6) that person is licensed by the local 
authority concerned to sell goods from a stationary pitch and sells 
goods from that pitch.” By s. 19 (6) of the London County Council 
(General Powers) Act, 1947, “‘A registered street trader shall be entitled 
to engage and continue to engage in street trading to the like extent 
and in the like manner as if he held an annual licence . . .” 

Held: that the words of reg. 2 referred to the grant of an actual 
licence only, it being significant that in these regulations the words 
“unless that person is licensed or otherwise duly authorized by the 
local authority,”’ which had occurred in all previous regulations from 
1951 to 1957, were omitted, and therefore, the magistrate had come 
to a correct conclusion and the appeal must be dismissed. 

Counsel: Peter Solomon, for the appellant; Leary, for the 
respondent. 

Solicitors: M.R. Goldman; Solicitor, Metropolitan Police. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


DUXLEY v. GILMORE 
April 22, 1959 
Licensing—Aiding and abetting consumption after hours—Charge against 
licensee—Knowledge and encouragement of offence—Active encou- 
ragement or passive tolerance—Evidence of warning by police on 
previous occasions—Admissibility—Licensing Act, 1953 (1 and 2 
Eliz. 2, c. 46), s. 100. 

Case STATED by Lancashire justices. 

Informations were preferred at Widnes magistrates’ court by the 
appellant, Inspector Duxley, charging the respondent Austin Gilmore, 
the licensee of the Derby Arms Hotel, Widnes, with aiding and abetting 
some 11 specified persons to consume intoxicating liquor in licensed 
premises on June 6, 1958, during other than permitted hours, contrary 
to s. 100 of the Licensing Act, 1953. The facts disclosed by the evidence 
were that on the night in question at about 20 minutes after closing 
time there was a considerable amount of drinking going on by persons 
who were sitting down, apparently at their ease. It was conceded by 
the appellant that efforts had been made by the respondent to get 
the customers away. The appellant sought to tender evidence that 
the respondent had been warned by police officers on two occasions 
during the preceding month that persons had been observed drinking 
in the public house outside permitted hours, but the justices held that 
the evidence was inadmissible. At the close of the case for the prosecu- 
tion they accepted a submission made on behalf of the respondent 
that there was no case to answer and dismissed the informations. 
The prosecutor appealed. 

Held: that there could be a case against a licensee for aiding and 
abetting an offence if he knew of it and by his conduct encouraged it, 
and that that conduct might be active encouragement or marked 
passive tolerance; here the evidence disclosed a prima facie case and 
the case must be remitted to the justices to hear and determine, with the 
direction that the evidence relating to previous warnings was 
admissible as relevant to the issues of the respondent’s knowledge and 
connivance, 

Counsel: J. M. Davies, for the appellant; Rankin, for the 
respondent. 

Solicitors: Arthur Taylor and Co., for Mace and Jones, Liverpool; 
Knowles and Warburton, Widnes. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


COGLEY AND OTHERS v. SHERWOOD 
HOWE AND OTHERS vy. KAVAUNAGH 
April 21, 22, 1959 
Hackney Carriage—Plying for hire—Cars of private hire company at 
ndon Airport—Vehicles not on view—Metropolitan Public Car- 
riage Act, 1869 (32 and 33 Vict., c. 115), s. 7. 

Case STATED by Middlesex justices. 

Informations were preferred at Uxbridge magistrates’ court by the 
respondents, Harry John Sherwood and John Lawrence Kavaunagh, 
taxi drivers, charging the respondents, Car Hire Group (Skyport), Ltd.,4 
private hire company carrying on its activities at London Airport, 
Walter Joseph Cogley and William Howe, chauffeurs employed by 
the company, as the owners and drivers of hackney carriages plying 
for hire without a licence, contrary to s. 7 of the Metropolitan Public 
Carriage Act, 1869. The informations were heard together and the 
following facts were found by the justices. 

There were two sets of buildings for handling passengers at London 
Airport, the North and Central Terminals. The major part of the 
company’s business was to hire out cars with chauffeurs. They ‘ 
on their business at both terminals under an agreement with the 
Minister of Transport, who had afforded them standing room at each 
terminal for their cars, and had given them a desk in both buildings. 
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People arriving at the airport could order transport to their destina- 
tions in the company’s cars, and at the desks were extensive advertise- 
ments of the facilities available. These advertisements also appeared 
in other parts of the premises. At the Central Terminal the standing 
for the vehicles was in a roadway to which the public had no access. 
At the other terminal it was on a roadway to which the public had 
access, but there was nothing at the standing which indicated that 
the vehicles were for hire. On October 28, 1958, the two respondents, 
who were taxi drivers, hired two cars, one at the Central and one at 
the North Terminal. The justices held that the offences were proved. 
They gave the appellants an absolute discharge and ordered the 
appellant company to pay costs. The appellants and the appellant 
company appealed. 
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Held: that it was of the essence of plying for hire that the vehicle 
in question should be on view, that the owner or driver should expressly 
or impliedly invite the public to use it, and that a member of the public 
should be able to use the vehicle if he wanted to do so; here the 
cars were not on view in the proper sense of the word; and the appeals 
must be ailowed and the convictions quashed. 

Counsel: Neil Lawson, Q.C., and W. A. MacPherson, for the appel- 
lants; Borders, for the respondents; Cumming-Bruce, for the Minister 
of Transport and Civil Aviation. 

Solicitors: Coward, Chance and Co.; Alexander Charles, Leyton- 
stone; Treasury Solicitor. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


NATIONAL INSURANCE SCHEME 

The Joint Parliamentary Secretary to the Ministry of Pensions and 
National Insurance (Miss Edith Pitt, M.P.) met some of the criticisms 
against the government’s proposed extension of the national insurance 
scheme when speaking at the annual conference of the National 
Federation of Insurance Workers. She said the Government had 
sought, in two ways to ensure that the developments of national 
insurance did not hurt or restrict the private occupational pension 
schemes. The first was by the provision of contracting out. This 
was not done under any other State graduated scheme in the world. 
She believed that one of the results of the contracting-out arrange- 
ments would be to accelerate the already growing development of 
preservation of rights in occupational schemes. 

On the criticism that application to contract out was to be made 
by the employer Miss Pitt said the initiative must be with the employer 
but she was sure sensible employers would always consult their 
employees first. The other way in which the Government had sought 
to limit interference with private provision was by keeping the State 
scheme to moderate dimensions. One strong reason for this was 
the necessity to avoid inflation. 


NATIONAL INSURANCE—EARNINGS RULE 

The National Insurance (Earnings) Regulations, 1959, which came 
into operation on April 20 increased the amount which beneficiaries 
under the national insurance scheme can earn without any loss of 
benefit. The regulations have been made under powers conferred 
by the National Insurance Act, 1956, s. 2. Previously, any change 
in the earnings rule needed legislation but the Act of 1956 gave the 
Minister power to recommend alterations in the level of the rule 
although not to abolish the rule itself. Previously in the case of 
retirement pensioners and widowed pensioners the rule provided that 
any earnings above 50s. a week affected their benefit. For earnings 
above that figure there were deductions on a sliding scale. For 
widowed mothers, the earnings rule began to operate when earnings 
exceeded 60s. 

The rule has always only applied to male retirement pensions under 
70 years of age and to women retirement pensioners under 65. If 
they retire and take their pension within the age group of 65 to 70 
for men and 60 to 65 for women they are affected. The Joint Parlia- 
mentary Secretary to the Ministry of Pensions and National Insur- 
ance (Miss Edith Pitt) told the House of Commons when seeking 
approval to the regulations that there are about 5} million retirement 
pensioners of whom about 1} million are within the age groups 
affected. The rule only applies to net earnings and the individual 
concerned may deduct necessary expenses from the total figure. 

The new regulations raise the levels at which the rule begins to 
operate. The earnings level of the retirement pensioner and the 
widow is increased from 50s. to 60s. and the earnings level of the 
widowed mother is increased from 60s. to 80s. Above these two 
figures there is a sliding scale providing for a reduction of sixpence 
in the shilling over the next £1 earnings, and then one shilling for 
each £1 earned. Accordingly a retirement pensioner and a widow 
Pensioner can now earn up to £3 net before the earnings rule comes 
into operation, the next £1 being subject to the sliding scale ; and 
a widowed mother can earn up to £4 without any loss of benefit. 

It has sometimes been suggested that the earnings rule should be 
abolished altogether. But the Minister of Pensions and National 
Insurance (Mr. Boyd-Carpenter) told the House that the cost of 
doing so would be over £100 million. 


LOANS SANCTIONED 1958-1959 
The total of loans sanctioned by the Minister of Housing and Local 
nt to local authorities in England and Wales during the year 
ended March 31, 1959, was £453 million. 


























Quarter ended 
Total 
Purpose June Sept. Dec. | March | for 
30, 1958 | 30, 1958 | 31, 1958 | 31, 1959! Year 
fm | ém | £m | gm | £m 
Housing, (Land 
dwellings, roads, | 
sewers, etc.) 44 | 45 30 | (63 202 
Advances and grants 
under Housing and 
S.D.A. Acts |} 7 | 12 | 18 | 16 | 53 
; st | s7 | 68 | 79 | 255 
Sewerage, sewage | | | | 
disposal and water | 
supplies | i Ss + Bf & 53 
Education | 26 24 19 244 «| 93 
Miscellaneous | fl a oe 20 52 


| | | | | 
£ | 100 | 10 | 110 | 137 | 453 
The total shows a small reduction of £13 million from the total for 


the previcus year: it is less by £62 million than the peak year 1955-56 
Four years’ figures are compared below: 























Purpose | 1955-56 | 1956-57 1957-58} 1958-59 

| £ £ £ £ 

Housing . | 229 | 214 225 202 
Advances and Grants under 

Housing & S.D.A. Acts 90 73 61 53 

Sewerage, Water Supplies 62 41 51 53 

Education 85 92 87 93 

Miscellaneous 49 37 42 52 

£ 515 457 | 466 453 








Housing and advances for housing showed a big decline in the first 
part of the year: we forecast earlier that the total for these purposes 
was unlikely to exceed £260 million. With the subsequent lowering 
of interest rates more money is now being spent. 


VACCINATION AGAINST TUBERCULOSIS 

Government policy with respect to B.C.G. vaccination against 
tuberculosis remained unchanged in 1957 and as in previous 
years this was offered under local health authority approved 
schemes to schoolchildren in the 13 to 14 year age group. 
233,254 children were so vaccinated which was an increase of 
nearly 80,000 on 1956. The figures for 1958 are not yet available. 

The Minister of Health has now decided to extend the scheme 
to older children and students attending universities and other 
establishments of further education. He is also prepared to 
approve arrangements to offer vaccination to whole school classes 
where convenient even though a few of the children are under 13 
years of age. While drawing the attention of local health authori- 
ties to these decisions the Minister has also emphasised the 
importance of the maintenance of tuberculosis registers in con- 
trolling the disease. 


PREVENTION OF VENEREAL DISEASE 
The Minister of Health is so concerned at the steady increase 
in gonorrhoea that he has urged local health authorities to make 
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greater efforts in tracing contacts of infectious cases. In 1951 in 
England and Wales there were 14,975 cases among men and 
3,089 cases among women dealt with for the first time at a 
clinic; in 1957 there were respectively 19,615 and 4,737 new 
cases, an increase of over 50 per cent. among women in six 
years. This increase continued in 1958. This matter was con- 
sidered in some detail in the last annual report of the Ministry 
of Health. It was then pointed out that gonorrhoea seems now 
to be resisting the effects of penicillin and so frustrating the 
hopes of control which were once entertained of this powerful 
antibiotic. It is thought that misplaced faith in the efficacy of 
treatment by penicillin may be a factor in the rise in numbers of 
cases. The Ministry are satisfied, as stated in a circular to local 
health authorities, that a relatively small group of promiscuous 
infected women constitute a most important factor in spreading 
the disease, and the apparent enlargement of this infected group 
is the principal cause of concern. A new poster on the subject is 
to be issued by the Ministry. Hospital authorities are being asked 
to co-operate with local health authorities. Medical officers of 
health have been asked to consider how best general practitioners 
can help, in reducing the incidence. 
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INDUSTRIAL INJURIES: 
APPEALS TO THE COMMISSIONER 

As a result of the passing of the Family Allowances and National 
Insurance Act, 1959, a claimant who is dissatisfied with an adverse 
decision of a Local Appeal Tribunal on a claim for benefit under 
the Industrial Injuries Scheme now has a right of appeal to the 
= Injuries Commissioner without first having to obtain 
eave. 


ROAD CASUALTIES FOR FEBRUARY, 1959 

During February of this year 372 persons were killed on the 
roads of Great Britain, including 29 children. The seriously 
injured numbered 4,094 and the slightly injured 12,061, making 
a total for all casualties of 16,527. 

Compared with February of last year, these figures show an 
increase of four in the deaths, but a decrease in the total of 
1,206, mainly among the slightly injured. 

The Road Research Laboratory estimate that traffic on main 
roads was 13 per cent. heavier than in February, 1958. 


ANNUAL REPORTS, ETC. 


CITY OF LINCOLN: 
CHIEF CONSTABLE’S REPORT FOR 1958 

At the end of the year there were six vacancies, giving an actual 
strength of 133. There was a net loss of one during the year, and the chief 
constable reports that “‘ there is still a shortage of recruits of the right 
type, and recruiting is still very slow, in spite of the recent pay increase.” 

Of the special constables, he writes, “* the value of an active trained 
special constabulary was amply demonstrated on the occasion of the 
visit of Her Majesty the Queen to the city on June 27, 1958, when 
39 members performed a full tour of duty in appalling weather and 
rendered yeoman service.” 

Recording an increase in crime from 628 to 663, the chief constable 
remarks that many of the offences committed could have been pre- 
vented if the victims had taken elementary precautions to protect 
their own property. One wonders whether some intensive propaganda 
(on television, for example) would not be justified to try to remind 
people that the duty of protecting their own property is, in the first 
instance, their responsibility and that they are not entitled to expect the 
police to carry the whole of the burden. Of the detected offences 91, or 
128-8 per cent., were known to have been committed by 106 juveniles. 

As is shown in other reports, the main increase in summary offences 
in Lincoln was due to traffic offences. There were, for example, 24 
cases of “taking and driving away”’ compared with 10 in 1957. 
The 1958 total was 980, that for 1957 being 672, and cautions numbered 
314 compared with 184. The procedure under the Magistrates’ Courts 
Act, 1957, has resulted in a t saving of police time spent at court. 

More off-street parking facilities in the city centre are urgently 
needed; the police who move motorists being, at present, quite 
unable to suggest where they can leave their cars. Prosecutions for 
obstruction numbered 119 in 1958 compared with 80 in 1957. It is 
stated that flagrant disregard of regulations must lead to prosecution. 


EAST NORFOLK PROBATION REPORT 

There has been a consistent rise in the number of persons under 
supervision in the East Norfolk probation area, and the same is true 
to a lesser extent in the other branches of the work of probation officers. 
This increase must of course be met by additional appointments, but 
these take time and until further appointments can be made many 
of the case-loads remain excessive. However, says Mr. F. V. Dale, 
the principal probation officer, at last the problem of recruitment to 
the probation service which has been causing much concern for several 
years, has taken a more hopeful turn. A greater number of candidates 
than ever before are in training and gradually becoming eligible for 
appointment. 

In spite of these difficulties results have not been discouraging. Of 
377 persons who completed their supervision during the year, 311 or 
82 per cent. completed the period satisfactorily. It is of interest to 
note that about one-third of the “ unsatisfactory *’ cases were con- 
sidered worthy of a further trial on probation as in 23 out of the 66 
cases probation was extended or a new order made. A total of 724 
social inquiries (474 juveniles and 250 adults) was made for the courts 
by probation officers during the year 1958—a record for the area. 
This may indicate a greater use by the courts of preliminary inquiries 
by probation officers, possibly influenced to some extent by the advent 
of the First Offenders Act, 1958, which came into force in Au 

Unfortunately, however, says the report, many adults are still placed 
on probation without adequate inquiries, resulting not only in the 


making of probation orders in cases where there is little prospect of 
success, but also in adding to the probation officer’s case-load persons 
for whom supervision may not be really necessary; a rather important 
consideration in these days when the overloading of officers is so 
urgent a problem. 

Mr. Dale is disturbed by recent experience relating to enlistment 
of probationers in the forces. Hitherto, he says, when an application 
for enlistment was received from a young man on probation the 
recruiting officer would approach the probation officer, with the young 
man’s consent, for a report about him. A satisfactory report usually 
resulted in acceptance. Mr. Dale says he is now informed that in 
future no application can be entertained from a person on probation, 
at least until the term of his probation has expired, and there is a sugges- 
tion that even then a further “* waiting period ’’ may be insisted upon. 

Two probation officers are now specializing in after-care work. 
It is felt that specialization has two advantages; first, because after- 
care has many problems peculiarly its own, which repay detailed study 
and concentration,’ and second, because the officers doing this work, 
being not quite so involved as their colleagues in court attendances, 
are able when occasion demands to give their individual attention to 
a case during the first critical day or so after release. 


COUNTY BOROUGH OF TYNEMOUTH: CHIEF 
CONSTABLE’S REPORT FOR 1958 

Recorded crimes, during 1958, numbered 857 a decrease of 43 on 
the 1957 total of 900. ‘* The main decrease is in respect of offences 
of house-breaking, but even these figures could be further reduced 
with a little more co-operation from the general public.”” How often 
chief constables have to appeal to the public to help the police to help 
the public, and why is it that people will not take elementary precautions 
to safeguard their own property and premises? 

Of the 348 persons prosecuted for indictable offences 123 were 
juveniles, six more than in 1957. 

For non-indictable offences, 1,581 persons were prosecuted in 1958 
(265 more than in 1957), and 1,504 were convicted. The total of 
1,581 is just more than double the 1951 figure of 785, the main 
increases being, as one would expect, in road traffic offences. 

Road accidents resulting in death or injury totalled 237, four fewer 
than in 1957. In an analysis of the primary causes of these 237 
accidents it is stated that 135 were and 23 were not preventable by 
drivers, and that 79 were preventable by the persons concerned. 
The vehicles involved in these accidents were 99 private cars, 40 motor 
cycles, 24 public service vehicles, 27 goods vehicles, 46 pedal cycles, 
and one vehicle not specifically classified. On accident prevention 
the chief constable writes: “‘I appeal to all motorists to help the 
road wardens and policemen by exercising extreme care and approach- 
ing school crossings at a speed which will denote their desire to assist 
in promoting road safety.” 

The figures for prosecutions show an increasing tendency for 
motorists to disregard the speed limit. There were 154 prosecutions 
for such offences, 45 more than in 1957. , 

The recruiting position appears to be more satisfactory than im 
many other places. With 11 recruits and only eight losses the actual 
strength reached 124, only five short of the authorized establishment. 
The special constables (140) outnumber their regular colleagues, and 
“*they continue to render valuable assistance to the regular police 
wherever necessary.” 
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The High Court of Chivalry. A Study of the Civil Law in 
England. By G. D. Squibb. Oxford: The Clarendon Press. 
Price 42s. net. 


Since the famous case in the Court of Chivalry, Manchester Corpor- 
ation v. Manchester Palace of Varieties (1955) 119 J.P. 191; [1955] 
1 All E.R. 387, on the subject of misuse of the Corporate Arms by a 
commercial undertaking, every reader of the law reports has known 
that Mr. Squibb who was concerned on behalf of the corporation of 
Manchester has a special interest in these matters. The book now 
before us is, however, much more than an account of the present day 
jurisdiction of the court in relation to heraldry. It is a learned treatise 
upon the position of the Court of Chivalry in its heyday. For material, 
Mr. Squibb has been able to go to the records at Doctors Commons 
covering the 16th and 17th centuries, which had been forgotten until 
they were rediscovered and edited by Richmond Herald, Dr. A. R. 
Wagner, who contributes a foreword to the present book. Unfortu- 
nately the earlier records of the court are missing, but those which 
Dr. Wagner edited contain a mass of secondary information about its 
previous history and, in this sense, Mr. Squibb has been able to get 
very near to original authorities. The work is fascinating for any 
reader who cares for English history, and for any reader also who is 
interested in the civil law, in the older sense of that expression. It is, 
indeed, particularly from this aspect that Mr. Squibb himself has 
approached the history. The High Court of Chivalry was conducted 
according to the rules of civil law, by advocates of Doctors Commons. 
Fortunately, as events turned out, it fell into abeyance early in the 
18th century, and consequently when the fusion of law and equity 
took place in the 19th century, and the old civil law courts which had 
dealt with matrimonial affairs and probate were merged in the High 
Court of Justice, the reformers of Queen Victoria’s reign forgot the 
Court of Chivalry. This enabled it to survive, albeit in cold storage, 
until the episode at Manchester led to its revival. The picturesque 
appanages of the court, with the Earl Marshal present in person 
attended by the College of Arms, and with the Lord Chief Justice 
sitting as Earl Marshal’s surrogate, will not be forgotten by those who 
were privileged to attend. They, however, were not the only persons 
who can find an interest in this book. Starting in mediaeval times, the 
learned author deals first with the origin of the court, and proceeds 
to examine it up to the time of the Great Rebellion, through the 
Commonwealth, and as it continued after the Restoration. There is 
a special chapter on what he calls the common lawyers’ first case in 
1954; thereafter the remaining chapters are analytical rather than 
historical. They explain the different topics dealt with in the court, 
its procedure, and so forth. There are several appendices covering 
numerous matters of detail, and many of these are intensely interesting 
by _ of their connexion with movements of thought in other 


Altogether this is a scholarly and attractive book, which deserves 
to be widely studied for its own sake, and as a side light upon the 
transition from the middle ages to modern modes of thought. 


Brewing Trade Review Law Reports—1954 to 1957. London: 
The Review Press Ltd., 22 and 23, Laurence Pountney Lane, 
Cannon Street, E.C4. Price £4 10s. postage paid. 


_ This is an interesting and useful compilation of 58 cases reported 
in the Brewing Trade Review during the years 1954 to 1957, many of 
them, indeed, reported nowhere else. 

It is described as a record of judicial decisions affecting the brewing 
and licensed trades and it merits the description: the solicitor who is 
called upon to advise in such matters will find that all has been gathered 
in. Cases are from the House of Lords, the Court of Appeal, Queen’s 
Bench Division, Chancery Division, Assizes, Court of Chivalry, 
quarter sessions, county courts, magistrates’ courts, brewster sessions, 
confirming and compensation committees, Land Tribunal, and differ- 
ent administrative tribunals: in range including general licensing 
matters, rating assessments, taxation, tenancy problems, town plann- 
ing, innkeepers’ liability, catering wages, legality of armorial bearings 
on inn signs. Everything! 

reported from brewster sessions are very well chosen and, 
although not binding, furnish useful guidance on matters upon which 
binding authority is lacking. For instance, in a matter in dispute 
Concerning the assessment of monopoly value, licensing justices 
accepted a variation of their condition in accordance with a recom- 
mendation of the confirming authority whereby their determination of 
the amount of monopoly value was reduced to the figure originally 
agreed between the applicant and the Commissioners of Customs and 
Excise (Worcester,‘ 1954): in another and similar case, licensing 
Justices and confirming authority found themselves unable to determine 
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the amount of monopoly value at the figure recommended by the 
Commissioners and agreed with the applicant, with the result that a 
grant by licensing justices of a new on-licence was withdrawn at the 
stage of application for confirmation (Beacontree, 1955). Proposals 
for the complete abolition of monopoly value made by the Chancellor 
of the Exchequer in his recent Budget Speech have made the subject 
matter of these disputes a matter of historical interest only. 

Another interesting report is from Coventry brewster sessions (1955) 
where there was unsuccessful opposition to renewal of an on-licence on 
the ground that tworooms of licensed premises were “* barred to coloured 
customers’: a difficult and disagreeable point of controversy which 
has several times obtruded at brewster sessions in recent years. 

We are glad to see full reports of cases which have been barely 
noted elsewhere; for instance, Oberst v. Coombs, a decision of a 
Divisional Court of the Queen’s Bench Division that proceedings under 
s. 51 of the Public Health Acts Amendment Act, 1890, may not be 
instituted by the police, a point which we noted briefly at 119 J.P.N. 
170. But O Dear! —the reports are not authenticated by the name of 
a member of the Bar and this may lead to the unfortunate result that 
they may not be cited in the High Court: see Birtwistle v. Tweedale 
[1953] 2 All E. R. 1958. 


Rating—Compounding Allowances and Discounts. London: The 
Institute of Municipal Treasurers and Accountants. Price 
25s. post free. 


This is another of the small books issued by the Institute of 
Municipal Treasurers and Accountants for the benefit of the 
Institute’s members in the first place. Like its predecessors, 
it is made available by the Institutes for the public at large, and 
copies are obtainable from their office at Buckingham Place, 
S.W.1. The scope of the book appears from its title. It begins 
with an historical background, and a brief account of the statu- 
tory provisions under which ratepayers can compound and obtain 
discount. It proceeds, chapter by chapter, with owners’ allow- 
ances, discount for prompt payment, and the procedure of collec- 
tion and recovery with special reference, of course, to the position 
of those rating authorities who make allowances or give dis- 
counts. It then deals with the subject from a broader point of 
view, discussing the effect of compounding on the levying of 
county rates and the receipt of exchequer grants, and finally it 
draws conclusions based on research. It should be mentioned, 
also, that it has a brief servey of the corresponding provisions 
operating in Scotland. Whilst it is primarily a book for specialists, 
since the general run of ratepayers are hardly interested in the 
mechanics of this matter, there are a number of our own readers 
(not those alone who are actually concerned in collecting rates 
or ~ trees collection) for which it will be interesting as well as 
useful. 


Advanced Cost Accountancy. By J. E. Smith and J. C. W. Day. 
London: Gee & Company (Publishers) Limited. Price 21s. 
net. 

This is not a comprehensive textbook upon cost accountancy, 
which has become a wide and complex subject. It is designed in 
the first place for students, one of the authors being a whole 
time tutor and the other a visiting lecturer in costing at a com- 
mercial college. The student will find the subject divided into 
logical sections, and the book also provides him with actual 
questions which have been set in examinations. The publishers, 
who are specialists in works of this kind, hope also that it will 
be useful to the practising accountant, both in his daily work 
and in training student members of his staff. The work is outside 
our own normal field of interest, but we can see that certain parts 
of it would be useful not merely in commercial life but also in 
the accountancy work of local authorities, especially where it 
deals with the sub-divisions of an annual budget, and the assess- 
ment of standard costing rates for materials, labour, and over- 
heads, in those departments-of a local authority’s work where 
large staffs are engaged and valuable materials have to be 
obtained, stored and used. 





NOW TURN TO PAGE 1 


Licensing justices have no power to make any order requir- 
ing an applicant or objector to pay costs to the other. 
(Boulter v. Kent JJ. (1897) 61 J.P. 532.) 
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THE WEEK IN PARLIAMENT 


By J. W. Murray, Our Lobby Correspondent 


METROPOLITAN MAGISTRATES’ COURTS BILL 

The Metropolitan Magistrates’ Courts Bill was accorded a unanimous 
Second Reading in the Lords. 

Moving the Second Reading, the Lord Chancellor said that they 
wanted to increase the number of permanent Metropolitan stipendiary 
magistrates and were asking for a maximum of an extra eight magis- 
trates, although desiring immediately to appoint two only. The Bill 
provided for the appointment by the Lord Chancellor of acting 
Metropolitan stipendiary magistrates in order to avoid delays in the 
administration of justice. It also sought to enable the Receiver for 
the Metropolitan police district to hold land and buildings for the 
purpose of the probation service in the Metropolitan stipendiary 
courts area, and to confer additional borrowing powers on the 
Receiver. 

The need for more Metropolitan magistrates sprung from the 
regrettable increase in criminal offences in recent years. Unfortunately, 
there was no sign of any change in that trend. The Home Secretary 
had announced in the Commons last month that in the first three 
quarters of 1958 there had been a rise in indictable offences throughout 
the country of 14-7 per cent., compared with the number in the corres- 
ponding period in 1957; and the courts with which they were dealing, 
which covered the area of Central London, had borne their full share 
of the work arising from the increase. By reason of the area which 
they served, those courts had always had more than an average share 
of difficult cases, those which raised complicated questions of law or 
sometimes required the attendance of many witnesses and occupied 
many days for the hearing in the magistrates’ court. The total figures 
for charges and summonses for the twelve months ended March 31st 
in every year over the last four years were as follows: 178,000, 193,000, 
209,000 and 223,000. It was clear that an increasingly heavy burden 
had been falling upon the courts. 

Everything possible was being done by all concerned to deal with 
the increased work as speedily as possible to avoid delay. He was 
assured by the Home Secretary that the magistrates themselves and the 
staffs of the courts had worked hard and consistently and had done 
what they could by improving organization within the limits possible 
with the existing court buildings. He was also assured that valuable 
help had been given by the lay justices for the county of London. They 
dealt with various classes of cases which were prescribed by the Home 
Secretary and, in addition, lay justices had been sitting at a separate 
court at Bow Street for some years and others had recently begun to 
sit at Old Street and Tower Bridge Metropolitan magistrates’ courts. 

Despite all that everyone could do, recently in dealing with cases in 
the Metropolitan magistrates’ courts there had been delays which, 
in the best interests of the administration of justice, could not be 
allowed to continue. Even if the offence were a minor one, it was 
undesirable that cases should not be tried for many weeks after it was 
alleged to have been committed; and if there were delay when a 
person was in custody on a more serious charge, the consequences were 
more serious still. Therefore they were convinced that it was essential 
to have more stipendiary magistrates as soon as possible. 

The second part of the Bill allowed the Lord Chancellor to appoint 
a temporary magistrate in order to deal with periods of pressure of 
work. He had already the right to appoint a magistrate to take the 
place of a magistrate who was sick or retired, but he wanted to have 
the power to prevent those delays, which had been really disturbing 
during the last few months. 

The remaining clauses of the Bill were also concerned with the 
Metropolitan area. The Receiver for the Metropolitan police was an 
officer appointed by the Crown who was responsible for providing 
and administering the land, buildings and equipment required not only 
by the Metropolitan police force but also by the Metropolitan magis- 
trates’ courts. It was his responsibility to arrange for the building or 
acquisition of police stations, police houses and other police buildings 
and magistrates’ courts. Clause 3 dealt with the power of the Receiver 
to provide premises for probation purposes. The Home Secretary 
was the probation authority for the Metropolitan stipendiary courts 
area, and the probationary expenses in that area were met, on his 
direction, out of the Metropolitan police fund. So that clearly the 
Receiver, who was the responsible officer for the fund, was the proper 
person to provide the offices necessary to enable the probation officers 
to perform their important work. But existing legislation gave him no 
specific powers to hold land and buildings for the purpose. The clause 
gave him the same power to provide land and buildings for probation 
purposes as he had for police purposes and the purposes of the Metro- 
politan magistrates’ courts. 





YOUNG OFFENDERS 

The Secretary of State for the Home Department, Mr. R. A. Butler, 
told M. P. Morris (Swansea, W.) in the Commons that in 1958 the 
daily average number of boys sentenced to borstal training and tem- 
porarily detained in prison was 360 and of girls nine. On April 21, 
1959, there were 290 boys and 10 girls so detained. 

In 1958 the daily number of boys eligible for transfer to young 
prisoners’ centres who were awaiting transfer in a local prison was 233. 
In addition there were 51 boys in local prisons who were ineligible for 
transfer to young prisoners’ centres because of the shortness of their 
sentence. On April 21, 1959, the corresponding figures were 186 and 
64 respectively. There were no young prisoners’ centres for girls 
because they were too few to make it — to run a special 
centre. In 1958 the average number of girls serving a sentence of 
imprisonment was 18 and on April 21, 1959, there were 26. 


PROBATION SERVICE COMMITTEE 


The Secretary of State announced that the following persons had 
agreed to serve on the Probation Service Committee: 
Mr. R. P. Morison, Q.C. (Chairman), 
Mr. A. J. Chislett, 
Mr. G. C. Lightfoot, 
Mrs. L. M. H. MacAdam, M.B., Ch.B., J.P., 
Councillor J. Mains, O.B.E., J.P., 
Alderman E. E. Mole, J.P., 
Mr. T. A. F. Noble, 
Miss R. N. Pearse, O.B.E., 
Mr. N. J. Skelhorn, Q.C., 
Sheriff J. Aikman-Smith, 
Alderman P. J. Smith, M.B.E., D.L., J.P., 
Mr. H. F. R. Sturge 
Dr. J. D. Sutherland, Ph.D., M.B., Ch.B., D.P.M., 
Miss Eileen L. Younghusband, C.B. Le P. 

Miss W. M. Goode of the Home Office and Mr. A. J. Betts of the 
Scottish Home Department will act as assessors. Mr. A. J. E. Brennan 
of the Home Office and Mr. J. E. Fraser of the Scottish Home Depart- 
ment will be respectively Secretary and Assistant Secretary. 


PERSONALIA 


APPOINTMENTS 


Mr. H. W. M. Coley has been appointed chairman of the court of 
quarter sessions for the county of Salford. 


Mr. H. W. M. Coley has been appointed deputy chairman of 
quarter sessions for Staffordshire. 

Mr. J. L. Wormold has been appointed assistant solicitor in 
the town clerk’s department of Newcastle-under-Lyme borough 
council. Mr. Wormold was previously assistant solicitor to the 
borough of Goole, Yorks. Mr. Wormold succeeds Mr. B. W. 
Botham, now assistant solicitor to the city and county borough 
of Chester. 


Mr. M. J. Bunn, B.Com., A.I.M.T.A., has been appeies 
borough treasurer of Harwick, Essex, to suceed Mr. W. 
Mallows, who died on March 20, last, after 34 years’ loca 
government service, all with the Harwich council. Mr. Mallows 
had been borough treasurer since 1954. Mr. Bunn is at present 
chief accountant in the borough treasurer’s department of Barry, 
Glamorganshire. 

Mr. M. J. Green, a Home Office trainee, took up his duties as 
a probation officer in the Middlesex combined probation area 
on May 11, last. 

Mr. James Perry, B.A., has been appointed an additional 
probation officer in the Northumberland probation area. Mr. 
Perry has just completed probation training and commenced on 
May 1, at the North Shields office. 


OBITUARY 
Mr. George Thomas Meredith, recorder of West Bromwich 
since 1951, and formerly recorder .of Ludlow from 1945 to 1951, 
has died at the age of 51. 
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CXXIII 


NOT MUTE 


It is but a few weeks since we quoted Thomas Carlyle on the 
alleged superiority of silence over speech; and he is by no means 
the only writer who has, with much wordiness, eulogized those 
who refrain from speaking when they might. Ben Jonson, in 
Volpone, writes that— 

“ Calumnies are answered best with silence ”’; 
and Oliver Wendell Holmes, in a homely metaphor, tells how— 

“* Silence, like a poultice, comes 

To heal the blows of sound.” 

George Meredith has written (in The Ordeal of Richard Feverel)— 

“* Speech is the small change of silence ” 
—an aphorism that has the virtue of implying that there are 
times when small change may be very useful, if not indispens- 
able. But most of the literary pronouncements are rather one- 
sided, like Carlyle’s words about “* speech being silvern, silence 
golden,” and all the rest of it; even Swinburne, who was usually 
quite articulate, points the same contrast— 

** For words divide and rend; 

But silence is most noble till the end.” 

Only Francis Bacon (as befitted a lawyer and Lord Chancellor) 
had the courage to write that— 

** Silence is the virtue of fools.” 
That, at any rate, is a clear and unmistakable expression of 
opinion. 

With what do we associate silence as a virtue today? Princi- 
pally with certain monastic institutions and academic buildings, 
especially libraries. That these should go together is no accident, 
for in the Middle Ages studious pursuits and academic learning 
were important aims of church and monastery. The Monastic 
Order most famous for its vow of silence is that of the Carmel- 
ites, founded in Northern Palestine in the twelfth century; the 
odd thing is that the doubts expressed, 400 years later, 
by the Belgian Jesuit, Daniel Papenbroek, about the legen- 
dary origins of this Silent Order gave rise to such a noisy 
quarrel that the Carmelites had recourse to the Inquisition, in 
an attempt to suppress the offending critique; so hot did the 
contest wax that, in 1698, a decree was promulgated imposing 
silence upon both sides until a decision should be issued by 
the supreme authority—which has not occurred to this very day. 


Silence in places of worship seems to have been authorita- 
tively ordained for the female sex, the implication being that 
discussion was free, or comparatively free, for men only. In 
the First Epistle of Paul to the Corinthians we read 

“Let your women keep silence in the churches, for it is not permitted 

unto them to speak. If they will learn anything, let them ask 

their husbands at home; for it is a shame for women to speak in 

the church.” 
A great many pronouncements concerning marriage are con- 
tained in that same Epistle, and some of them are matters of 
great controversy today. Thus it is interesting to find the réles 
of husband and wife reversed in a case recently heard by 
Mr. Justice Karminski in the Divorce Division (The Times, 
May 2), Threadgold v. Threadgold. It is pure coincidence that 
the names of the parties seem to hark back to that oft-repeated 
quotation from Carlyle. 


Both parties, said the learned Judge, were intelligent and 
well-educated, and both had been previously married. The 
husband already had three children when this marriage took 
Place; the wife one child. “ The cause of friction centred round 
the children. The husband was too indulgent, too willing to let 
things take their course in the hope that trouble would right 
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itself. In quarrels the wife took the initiative and went into the 
attack; the husband kept silent. The wife was the more emo- 
tional and less controlled; the husband was quiet, obstinate, 
and perhaps pedantic in his approach to the wife’s difficulties.” 

The petition had been filed by the wife on the ground of 
cruelty, and part of the cruelty alleged was that the husband 
maintained silence for long periods of time. “It was true” 


. Said his Lordship “* that deliberate, prolonged silences designed 


to overcome the other spouse’s resistance could be cruelty just 
as much as nagging or abuse. But, in order to constitute cruelty, 
there must be an offensive use of silence, and not a defensive 
use. The husband in this case had used silence defensively, as 
a shield.”” His Lordship was quite unable to say and, indeed, 
absolutely refused to say, that the husband’s conduct amounted 
in law to cruelty. 

Here, then, is a case well calculated to illustrate the above- 
quoted couplet from Swinburne. In lighter vein the report 
recalls the story narrated by Francois Rabelais in the pages of 
Pantagruel, described in Urquhart’s translation as “ the Moral 
Comedy of him who had espoused and married a Dumb Wife ” 


“* The good honest man, her husband, was very earnestly urgent 
to have the fillet of her tongue untied, and would needs have her 
speak by any means. At his desire some pains were taken on her; 
and partly by the industry of the physician, other part by the expert- 
ness of the surgeon, she spoke and spoke again; yea, within few 
hours she spoke so loud, so much, so fiercely and so long, that her 
poor husband returned to the same physician for a recipe to make 
her hold her peace. 

*** There are’ quoth the physician ‘ many proper remedies in our 
art to make dumb women speak; but there are none that I could 
ever learn therein to make them silent. The only cure which I have 
found out is their husbands’ deafness.’ 

“* The wretch became, within few weeks thereafter, by virtue of 
some drugs, charms or enchantments, which the physician had 
prescribed unto him, so deaf, that he could not have heard the 
thundering of nineteen hundred cannons at a salvo. His wife, 
perceiving that indeed he was as deaf as a doornail, and that her 
scolding was in vain, sith he heard her not, she grew stark mad.” 

A.L.P. 


ADDITIONS TO COMMISSIONS 


SHREWSBURY BOROUGH 

Wilfred Wallace Edwards, 3 Reabrook Place, Coleham Head, 
Shrewsbury. 

George Richard Ellis, Oak Cottage, Edgebold, Shrewsbury. 
‘ Mrs. Audrey Margaret Kempster, 3 Clarement Bank, Shrews- 

ury. 

Mrs. Mary Eleanor Taylor, Lauriston, Ashton Road, Kings- 
land, Shrewsbury. 


YORKS (NORTH RIDING) COUNTY 

Henry Thomas Allison, Low House, Stanghow, Saltburn, Yorks. 

Edward Binns Caldecott, Burrill Manor, Bedale. 

Lt.-Col. Arthur Denis Bryant, Sleningford Park, Ripon. 

Mrs. Catherine McKnight Charlton, Streonshalh, Saltburn. 

Mrs. Helen Mary Courage, Kirkby Fleetham Hall, Kirkby, 
Fleetham, Northallerton, Yorks. 

Mrs. Mary Hudson Davey, 7 West Park Avenue, Loftus, 
Saltburn. 
m5 Joan Elizabeth Dinwiddie, Manor House, Holme-on-Swale, 

irsk. 

John Ellis, Pickhill, Thirsk. 

William Henry Ingleby, 3 Vaughan Street, North Skelton, 
Saltburn. 

Alan John Vaughan Merritt, Birch Hill, Nunthorpe, Middles- 
brough. 

Robert Francis Theakston, The Cottage, Park Street, Masham, 
R 


ipon. 
Henry John Ventress, The Hulleys, Cloughton, Scarborough. 
John Wainwright, Hall Farm, Hovingham, York. 
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1.—Adoption Act, 1958—Illegitimate child—Adoption by mother 
—Effect on affiliation order. 

Mrs. AB alone wishes to adopt CD, an infant, born on May 24, 
1949. According to the birth certificate the parents of the child 
are Mrs. AB and EF. On October 19, 1950 Mrs. AB obtained 
an affiliation order against EF. Mrs. AB believes that her hus- 


band is still alive. She married him in 1927 and on May 4, 1944° 


she obtained a “separation order” from him. There has been 
no divorce. She has never lived with her husband since this 
separation and it is not proposed to obtain his consent or make 
him a respondent. 

Before applying for an adoption order, Mrs. AB wants to be 
assured that the order for maintenance under the affiliation order 
will not cease if an adoption order is made. 

Section 15 (1), Adoption Act, 1958, states that the affiliation 
shall cease to have effect unless the adopter is the mother and 
the mother is a single woman. 

Section 15 (2) of that Act states that after an adoption order 
is made, no affiliation order can be made unless the adoption 
a was made on the application of the mother of the infant 
alone. 

I would be grateful for your opinion as to: 

(a) In s. 15 (1), should “ single woman” be interpreted strictly 
and therefore the affiliation order cease on making an adoption 
order; or should it have the same meaning as “single woman” 
under the Affiliation Proceedings Act, 1957, in which case the 
affiliation order would not cease. 

(6) If your answer is that the affiliation order would cease, 
could Mrs. AB, after the adoption order is made, apply for a new 
affiliation order on proof that the infant was maintained by the 
father within 12 months of birth? It will be noticed that s. 15 
(2) of the Adoption Act, 1958, contains no reference to the 
mother having to be a single woman. 

V. LANNY. 
Answer. 

(a) Until there is a decision of a superior court to the contrary 
we are of the opinion that the special meaning given to “ single 
woman” under the Acts -dealing with affiliation orders does not 
apply to that term when used in the Adoption Act, 1958, and that 
by virtue of s. 15 (1) of that Act the affiliation order ceases to 
have effect. 

(b) There appears to be nothing to prevent the mother from 
applying for an affiliation order if the adoption order was made 
on her application alone. 


2.—Bastardy—“ Single woman”—Wife living apart from hus- 
band. 

Mrs. W was married in 1927 and she has two children by her 
husband both of whom are now over 20 years of age. Because of 
excessive drinking by her husband who kept her short of money, 
Mrs. W was compelled to go out to work to keep the children 
and she eventually left her husband in 1944. Mrs. W obtained 
employment and in 1946 began an association with a petty officer 
by whom she gave birth to a child on December 1, 1946. After 
pregnancy was established Mrs. W and the petty officer began 
to live together as man and wife and, whilst he was stationed in 
England, he lived with and supported Mrs. W and the child. 
After he was posted overseas he arranged for an allowance to 
be paid to Mrs. W through Naval channels and this was paid 
(with some breaks) until 1953. 

Mrs. W had no contact at all with her lawful husband after 
she left him in 1944 until October, 1948, when a reconciliation 
was effected. Mrs. W again left her lawful husband in October, 
1951, owing to his excessive drinking, etc. and she obtained a 
maintenance order against him on the ground of desertion in the 
magistrates’ court in November, 1951, and this order is still 
subsisting and is being complied with by the lawful husband. 
This order does not include any reference to the illegitimate child 
of the petty officer. 

In 1949 the Naval authorities ceased to pay the allowance and 
informed Mrs. W that the petty officer was married and that 
he had caused the stoppage of the allowance. It appears that the 
petty officer and his wife lived together for a very short time only 
and then separated. At the request of Mrs. W the petty officer 





tions must be typewritten or written on one side of the paper only, and should be in duplicate, 


reinstated the allowance in respect of the illegitimate child 
between September and December, 1953, when it was finally 
stopped, the petty officer then explaining to Mrs. W that his wife 
had refused to divorce him and that she was insisting on his 
maintaining her. No money has been paid by the petty officer 
for the child’s maintenance since December, 1953. 

Mrs. W now desires to apply for a bastardy summons against 
the petty officer. I am of the view that Mrs. W is a single woman 
within the meaning of the Affiliation Proceedings Act, 1957, and is 
entitled to a summons upon satisfactory proof of maintenance of 
the illegitimate child by the petty officer within the twelve months 
next after its birth. The reconciliation between Mrs. W and her 
husband effected in 1948 does not appear to affect the position— 
see Stacey v. Lintell (1879) 43 J.P. 510. I shall, however be 
grateful for your views in the matter. F. ELvora. 


Answer. 

The crucial point is the wife’s status at the time of making 
the complaint, and we agree with our correspondent that she 
appears to be a single woman for the purposes of affiliation 
proceedings. 


3.—Gaming—Small Lotteries and Gaming Act, 1956, s. 1— 
Premium bonds as prizes. 

A local cricket club which is registered under the Small 
Lotteries and Gaming Act, 1956, is contemplating organizing: 

1. A lottery in which all the prizes will be premium bonds, 
the winning numbers being drawn. 

2. A sweepstake on the Derby, all ticket holders drawing a 
horse winning a premium bond but the winner and place horses 
winning those of a larger denomination. 

Tickets will be printed and sold to members and the general 
public. If ali the provisions of the Small Lotteries and Gaming 
Act, 1956, are complied with, will any offence be committed? 

G. COVER POINT. 
Answer. 

In our opinion, the lotteries are unobjectionable since pre- 
sumably the face value of the prizes comes within the limits laid 
down in s. 1 (2) of the Act. We do not think that potential value 
can be taken into account. 


4.—Hackney carriages—V ehicles on railway premises. 

In this borough there are a number of motor cars which ply 
for hire from a private road within the railway station. This 
road is the property of the British Transport Commission. These 
vehicles are regarded as “ taxicabs” by the general public, who 
hire them to convey themselves and their luggage between their 
homes and the railway station. They may be hired for other pur- 
poses from time to time. These vehicles are not licensed as hack- 
ney carriages by the council. It seems to the writer that they 
should be so licensed, though I understand that my predecessor 
had advised to the contrary. On the brief facts given what is 
your opinion ? A. MICHAEL. 

Answer. 

On the facts before us, s. 76 of the Public Health Act, 1925, 
seems to bring these vehicles within the law relating to hackney 
carriages. 


5.—Highway—Manhole in house drain—Maintenance. F 

A householder wishes to connect his dwellinghouse to a public 
sewer. This necessitates running a drain from the house into the 
highway verge, then turning at right angles along the highway 
verge for a short distance, before turning again at right angles to 
run into a connexion to the public sewer. At each of the right 
angled turns he requires to construct an inspection chamber witha 
manhole to each, so that there will be two manholes in the 
highway verge. 

Is there any direct duty upon the householder, either as owner 
or occupier, to maintain these manholes in a safe condition, and 
so that he will be responsible for any accidents which occur if 
consequence of the existence of the manholes ? If so what is the 
authority for placing such liability upon him ? 

Section 23 of the Public Health Act, 1936, places a duty 
upon the local authority to maintain the public sewer. Section 
34 gives the owner a right to connect his drain to the public 
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sewer and a power, but not a duty, to open up the street to 
maintain the connecting drain. 

I am unable to trace any statutory provision, similar to that 
relating to a local authority, placing a duty upon the house- 
holder to maintain the manholes. If there is a liability upon 
him, in event of any accident it seems to me that this must 
rest upon his common law duty. This duty is that if he causes 
an obstruction to be placed in the highway, he must take reason- 
able care to prevent it from being a danger to the public. 
However, I am not clear what would be his position having 
placed it there under the statutory power. Would he be in the 
same position as a local authority placing obstructions in the 
highway in accordance with their statutory powers, i.e. liable for 
misfeasance only ? 

Bono. 
Answer. 

We cannot point to any enactment having the desired effect, 
and A.-G. v. Ashby (1907) 71 J.P. 387 shows that the house- 
holder’s right of laying the drain extends to the provision of 
manholes. These will be in the stratum of soil vested in the 
highway authority, and the covers will vest in that authority. 
We see no way of requiring the householder to keep them in 
order after they have so vested. 


6—Landlord and Tenant—Rent—Condition in tenancy agree- 
ment authorizing variation. 

I refer to your reply to P.P. at 123 J.P.N. 257, and the article 
entitled ‘‘ Council House Tenants.” 

I have for some time incorporated in rent conditions a con- 
dition that the rent “may be varied at any time by the council 
on giving 28 days’ notice; any such notice shall operate as a 
notice to quit and if the tenant remains in occupation after 
the expiry of the notice he shall be liable to pay rent in accord- 
ance with such notice.” While this condition permits a unilateral 
variation, it puts the tenant in no worse position than if nothing 
was said about increased rent, and he was served with a 28 days’ 
notice to quit and an offer of a fresh tenancy. By virtue of this 
condition the tenant has the option, when he receives the notice 
of increase, of either quitting within 28 days or staying on and 
paying the new rent. The only difficulty I can foresee is that, if 
a tenant stays on and does not pay the new rent, then in any 
enforcement proceedings it might be difficult to claim the higher 
rent after the date of expiry of the notice. 

I should say that this clause was inserted not because it particu- 
larly saves a lot of administrative work, but because representa- 
tions were made to several councillors that tenants objected to 
receiving a formal notice to quit each year. Although an 
explanatory letter used to be sent with the notice indicating that 
it was merely a formal matter, it seemed to hurt the feelings of 
some of the older tenants. 

I shall be glad to have your views on whether the wording of 
the condition mentioned above disposes of the objection which 
you had to the similar suggestion made in the article referred to, 
having regard in particular to the addition of the words indicat- 
ing that the notice shall operate as a notice to quit. In particular 

(a) Would a notice of increase served pursuant to the condition 
be effective as a notice to quit ? 

(6) Would the condition enable the council to sue for the 
higher amount of rent (i) if the tenant did not quit and did not 
at any time pay more than the former rent; (ii) if the tenant did 
not quit but paid the increased rent for at least one week after 
the increase took effect ? 

ENEMEF. 
Answer. 

(a) No, in our opinion. A notice to quit need not be in any set 
form of words, but it must be a plain and unambiguous deter- 
Mination of the tenancy. A notice requiring the tenant to pay 
more rent is not operative to put an end to the tenancy, and is 
therefore ineffectual for its own purpose: this was why Parlia- 
ment specially enacted in the Rent Restrictions (Notices of 
Increase) Act, 1923, that it should have that effect as regards 
houses protected by the Act of 1920. 

(6) (i) No, in our opinion. We have already given our reasons. 

(ii) Payment of the increased rent would be evidence that the 
tenant had agreed to bring the old term to an end and accept a 
tenancy in accordance with the council’s notice of increase; 
this evidence would be stronger, the longer the payment of 
increased rent continued. It would however not be conclusive. 
We remain of opinion that the procedure described in the query 
IS Misconceived from the council’s point of view, as well as being 
unfair to the tenant. 
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7.—Magistrates—Police Property Act, 1897—“ In connexion with 
any criminal charge”—Allegation made or information laid 
but accused person not arrested. 

Please give me your opinion as to whether the Police Property 
Act, 1897, provides the proper method of returning property to 
owners in the following cases. If it does not, would you indicate 
the method which should be adopted. 

(a) (i) A gold watch is stolen from AB and recovered the 
following day by the police from a jeweller, who bought it in 
good faith. The thief is never arrested. 

(ii) Would the position be affected if a descriptive warrant had 
been issued ? 

(5) AB is arrested in possession of property which is believed 
to be stolen. The police retain the property and he is released 
under the provisions of s. 38 (2), Magistrates’ Courts Act, 1952. 
The property is identified by an owner, but there is insufficient 
evidence to disprove AB’s account that he purchased it in good 
faith, and he is released from his obligations to report at the 
police station. 

JILCON. 
Answer. 

(a) (i), (ii) We think that the answer to both questions is the 
same; it is difficult to forecast which view the High Court would 
take, but we prefer the view that a charge is made when the loser 
of property makes his allegation to the police or lays his informa- 
tion and if, when that is done, the police then take possession of 
property, we consider that it has come into their possession in 
connexion with a criminal charge. The contrary argument is 
that at that stage no ome has been charged and that all 
that has happened is that an allegation has been made, which 
may lead subsequently to someone being charged i.e. formally 
charged. 

(b) The distinction between (a) and (5) is a fine one, but we 
gather that in (5) no allegation is made either by the police or 
by the owner that an offence has been committed by any person 
who can be identified, by name, description or otherwise. We do 
not think, therefore, that in this case any change has been made 
and, in our view, this property did not come into possession of 
the police in connexion with any criminal charge. 
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8.—Magistrates—Search warrant under Larceny Act, 1916— 
Issue to a private individual. . 

An application is to be made to my justices by a private 
individual for a warrant under s. 42 of the Larceny Act, 1916, 
to search for certain articles of a household nature alleged by 
him to have been stolen by a young couple when living in rooms 
at his residence. The police have already investigated the com- 
plaint, recovered certain articles and returned them to the young 
couple, they having apparently taken the view that a prosecution 
would not succeed. 

I would value your assistance to enable me to decide what 
advice to give the justices when the application is made. 

KIMINO. 
Answer. 

We can find nothing in the wording of s. 42 (1) of the 
Larceny Act, 1916, to prevent the issue to a private individual 
of a search warrant under that subsection. 

No doubt the justice to whom application is made will have 
in mind that the police have made inquiries into the matter and 
have not thought it right to proceed further and he will require, 
therefore, to be fully satisfied that the issue of a warrant is 
justified. If he decides that a warrant be issued it would be 
preferable for it to be directed to the police to execute, and 
that they should be accompanied by the informant so that he may 


identify the articles. 


9.—Magistrates—Summons served, but hearing adjourned with- 
out issue of a warrant—No address at which to serve notice 
of resumed hearing—Issue of warrant after six months time 
limit has expired. 

A verbal information was laid before a justice of the peace for 
an offence, triable summarily only, on August 29, 1958. Personal 
service of the summons was effected, but the defendant did not 
appear on each of two occasions, and the case was finally 
adjourned sine die, as his second letter gave no address at which 
he could be traced. The informant is still unable to supply an 
address at which the defendant can be found, and requests that 
a warrant should be issued for his arrest. 

LIMINO. 
Answer. 

The summons having been adjourned sine die at the last 
occasion and no warrant having been issued at that time, we 
consider that proviso (a) to s. 15 (2) of the Magistrates’ Courts 
Act, 1952, prevents the issue of a warrant under that section, 
unless notice of the time and place of the resumed hearing can 
be served on the defendant in a way which will enable the court 
to be satisfied that he has adequate notice as required by 
proviso (a). 

The six months time limit having expired it is not possible 
to lay fresh information to obtain a warrant under s. 1 of the 
Act. 


10.—Market—Position of stalls—Market place traversed by high- 
way. 

Section 61 of the Food and Drugs Act, 1955, provides that a 
local authority who maintain a market, whether or not they are 
a market authority within the meaning of that Act, may make 
byelaws for regulating the use of the market place, and other 
purpose mentioned therein. This appears to include a charter 
market. 

This corporation are the lessees of the rights of a charter 
market which is held in a main street of the town, part of the 
market area in the street being part of a trunk road. The cor- 
poration are under covenant to hold the market in the customary 
places and at the customary times. 

Objections have been made to holding the market on the 
trunk road portion of the street, and the Ministry of Transport 
have represented that the area of the market should be so 
restricted as to exclude that part of the street. 

It is to be presumed, however, that the highway was originally 
dedicated for the public use subject to the market rights, and it 
appears that neither the owner of the market rights nor the 
council as lessees have power so to restrict the area of the 
market. Moreover as long as space is available stall-holders 
have the right to occupy the space of the market. Do you agree ? 

BULLIN. 
Answer. 

A market cannot lawfully be held in a highway unless it is 
older than the highway, when it is presumed that the highway 
rights conferred upon the public by dedication are subordinate 
to the right of holding the market. There is nothing in the 
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Trunk Roads Acts, 1936-1946, which puts the Minister of Tran 
port and Civil Aviation in a stronger position in relation to 
market than the previous highway authority. The right of hol 
ing the market is, however, a right of the owner and not 
tenants or stall-holders. Market charters normally gave the lop 
of the manor or other grantee the right to hold a market whe 
ever he chose within certain limits, and we should be surp 
in the present instance if it were found that the market own 
was obliged to hold the market exactly on the strip of land afte 
wards dedicated to the highway. 

The position therefore is that the market owner can as 
incident of his ownership alter the site on which stalls are 
be placed, provided that he allows enough space for the busine 
of the market. So long as he does this, a stall-holder cann 
claim to be entitled to do business in any particular place. : 

The information before us does not indicate whether ft 
council’s lessor has land (or by arrangement with the coune 
could get land) beside the highway sufficient for these purpose 
If so it ought to be possible for the council and the owner (wi 
in terms of the covenants in the lease) to arrange to keep 
stalls out of so much of the land as is really required by traff 
using the trunk road. We do not think byelaws under s. 16 ¢ 
the Food and Drugs Act, 1955, are necessarily the best metho 
of doing what is desired. We should prefer to rely in the fi 
instance on the right of the owner of the market, as an incide 
of his ownership, to have stalls moved to such position as hé 
thinks proper, subject to the proviso above stated. 


11.—Public Health Act, 1925, s. 25—Unadopted street. 

Part II of the Public Health Act, 1925, has been adopted b 
the council. X has erected certain television wires across 
unadopted street in the borough without consent from the council; 
The work of making up the street under the Public Health Ac 
1875, s. 150, has been completed by the contractors but not 
accepted by the council as satisfactory, and thus notices of 
apportionment have yet to be served on the frontagers. 
the council take proceedings under s. 25 (2) notwithstanding) 
that the street has not yet been taken over by the council? 
See note (a) in Pratt and Mackenzie p. 499, as to the definitie 
of “ street.” 

P. 


Answer. 

Yes, in our opinion. We are assuming that the street has bee 
dedicated as a highway, although not yet adopted as a highway 
repairable by the inhabitants at large, and that it was not 
dedicated subject to the wires. 


12.—Rating and Valuation—Ratepayer abroad—No distrainable 
assets. 3 
A ratepayer emigrated to Canada without paying his rates. 
He has no assets in this country. What steps can be taken 
recover the general and water rates from him ? 
P. ANXIOUS, 


Answer. 
No steps can be taken while the defaulter has no distrainable” 
assets within the jurisdiction. 


13.—Road Traffic Acts—Bond minicar—Provisional licence— 
Need to be accompanied by qualified driver. 

I have been requested to give a ruling as to whether the) 

driver of a new Bond minicar must at all times, whilst hold- 

ing a provisional licence, be accompanied by a competent pas-— 


senger. 

Having in mind your P.P. 12 at 120 J.P.N. 544, I have 
expressed my opinion that a provisional licence holder, whilst © 
driving a Bond minicar, does require a qualified driver as” 
passenger at all times. 

It is argued against me that, as a result of a dismissed case” 
of identical nature early in 1956, the Ministry of Transport asked 
the chief constable concerned to request the magistrates to state 
a case, but shortly afterwards, the Ministry of Transport intim- 
ated that it did not wish the chief constable to proceed furthes 
with the request as a new regulation was being introduced t 
deal with this particular type of vehicle. 

I cannot find any trace of new legislation to cover the Bond” 
minicar, and I shall appreciate your views as to whether your 
opinion given at 120 J.P.N. 544 still stands. 

KOLILA. 


Answer. 4 
We are not aware of any new provision affecting the Bond” 
minicar and our answer at 120 J.P.N. 544 still stands. 








